Anenayuonen cyo — [llmun

31

*

.- MNMopaaun HenpoBepeHocT npeky MBP panu appecata Ha
OOBMHETMOT € TOYHa WM He, He MOXe Aa ce TMNpeKuHe
npekpLwoyYyHaTa noctanka no 4n.100 og 3I1.

Opnp o6pasnoxeHneTo

OcHoBHUOT cyg Bo bepoBo co obxaneHoTo peleHue [Npk-316/11 og
29.09.2011 roguHa ja npeknHyBa npekpLlioyHaTa noctanka npotme . A. oa C.
nosegeHa no 6apawe 3a noBedyBawe Ha MnpekpliovyHa noctanka Ha OBP
BepoBo, 3a cTopeH npekpliok no 4n.234 ct.1 og 36CI1.

MpBOCTENEHMOT Cya O MNoOBpeausi MaTepujanHMOT 3akoH, Kora ja
npeknHyesa npekplioyHata noctanka npotme obsuHeTnoT L. A. og C. 3a
npekpLok no 4n.234 ct.1 og 36CTI1.

Bp3 ocHoBa Ha un. 3, 4 ct.1, 7 ct.1 n 8 cr.1 o 3akoHOT 3a
npvjaByBawe Ha XMBeanuwTeTo W NpPecTojyBanuITETO Ha rparaHute
(Cnyx6eH BecHuk Ha PM.6p.36/92, 12/93, 43/2000, 66/07) cekoj rpafaHuH e
AOIDKEH Oa NpujaBM WNW OfjaBu XMBeanuwiTe Wnu npecTojyBanuwute wnm
agpeca Ha ctaHoT npeg MBP.

Of yBnooT BO nNogHeceHOTO Gapane 3a noBefyBake€ MPEKPLUOYHA
nocrtanka npotue o6smnHeTnoT [1. A. oa C. BuaHo e geka nogHocutenot MBP -
CBP Wtun - MNC- b. kako agpeca Ha XuBeewe 3a 0O6BUMHETUOT ja Hasen
yn.,27“ 6p.16-a. Actata agpeca ja goctaBun O CyAOT M CO MUCMEHWUOT
nogHecok ©p.32.1.5-1489/2 op 21.09.2011 roa. Wcrtata apgpeca 3a
0OBMHETUOT ja UCTakHyBa M BO M3jaBeHaTa Xanba n Bo uctata xanba t1Bpaun
aeka obBmHeTMOT OMN gocTaneH. 3Hadun Hema npujaBeHO OBBUHETUOT BO
MBP npomeHa Ha agpecaTa Ha XUBeeHe.

Bo un.535 og 3KI1 B.B. co un.2 oa 3I1 e nponuwaHo ,AKO He ce 3Hae
XMBeanuwTeTo UnuM npecTojyBanuiTeTo Ha OOGBMHETMOT Kora Toa chnopea
ogpenbute Ha OBOj 3aKOH € HeonxogHo, cyaoT ke nobapa og MBP
06BMHETNOT Aa ro nobapa 1 ga ro U3BecTn cydoT 3a HeroeaTa agpeca’.

Bo 4n.90 oa 3akoHOT 3a NpekpLuioumTe € NponuIIaHo aeka ,ako ypeaHo
NMOBMKAHMOT OOBUHET HE Ce jaBM Ha MOKaHaTa M CBOETO Hepfoalakwe He ro
onpasAa, Unu ako He BMNo MOXHO ypeaHO Aa My ce 4OCTaBu NokaHaTa, a o4,
OKONMHOCTUTE € ounrnegHo paeka o6BMHETMOT opaberHyBa, a HEroBoTO
npucyctBo € noTpebHO 3a npaBUNHO oanyyyBake, Ke ce ogpeau
npuBegyBame”...

Bo KOHKPETHUNOT cnyqaj o4 yBumaotr BO cnucutTe Mo npeameToT
oyurneaHo € [Aeka npBoCTeENeHUOT Ccya He W npuMmeHun untnpaHuTe
op,pep,6|/1, nopaau WTo no oueHa Ha OBOj cya n He Bune ncnonHeTn ycrnoBuTte
3a TMpeknHyBawke Ha TnMnpekplo4yHaTa nocrtanka npoTtuB ob6BMHETMOT 3a
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CTOPEHUNOT NPEKPLUOK 3a KOj ce ToBapwn co nogHeCeHoTo 6apa|-be.

I'Iopa,u,m oBue NnpuynHM cnegyeaille nogHeceHaTta *anba ga ce yBaxu,
peweHneTo ykuHe n npeaMmeToT BpaTu Ha NOBTOPHO oAJlydyBaH-€.

PeweHuneTto Ha OcHoBHMOT cya Bo beposo Mpk-316/11 og 29.09.2011
roguHa,-

PeweHo Bo AnenaunoHeH cyg - lWtun, Ha geH 14.11.2011 roa. nog,
Mprxk.6p1434/11.

*

.-HenpucranyBaweto Ha cnyxbeHuTe nuua-nonuuajunm npen
NPBOCTENEHNOT  CyA NO ypeaHa nokaHa 3a HUBHO cocrnyllyBake
BO CBOjCTBO Ha CBeiOLiM, He  MNpecTaByBa OKONHOCT LWITO ja
MCKNy4yBa npekpLioYHaTa OAFOBOPHOCT, U Chopea Toa He Moxe
Aa ce fOHece NO OBOj OCHOB oAJlyKa CO Koja ce ocrnob6oayBa of
OArOBOPHOCT CTOPUTENOT Ha NPEKPLUOKOT.

Opnp obpasnoxeHneTo

OcHoBHUOT cyg Bo BuHuua co obxaneHata npecyaa lNpk.C.265/10 of
04.05.2011 roa. ob6suHeTmoT J1. C. oa K. ro ocnoboaun og oaroBOPHOCT 3a
npekpwok of 4n.234 cr.1 og 3bCI1, a kasHMB NMo CT.6 04 UCTUOT 4YNeH oA
36CI1, 6ugejkn noctoefnie OKOMHOCTM WITO ja WCKMydyBaaT Hej3MHaTa
OLrOBOPHOCT 3a OBOj Mpekplok. Oanyymn TpowouuTe Ha npekplloyHaTa
nocTanka ga nagHat Ha ToBap Ha CyackuoT OyLleT, a TpowouuTe CBP3aHu Co
aHraxxumpaweTo Ha OpaHMTenoT Ha OOGBMHETMOT BO MOCTankata BO BKYyMeH
n3Hoc o 3.750,00 geHapu ga nagHaTt Ha bypeToT Ha PM.

HenpuctanyBaweto Ha  cnyxbenHute  nuua-nonuuajum  npes
NPBOCTENEHMOT CyA NO ypeaHa nokaHa 3a HMBHO COCIyLLyBake BO CBOJCTBO
Ha cBedouW, He npecTaByBa OKOMHOCT LUTO ja MCKydyBa KpuMBMYHaTa
OAHOCHO MpekpLloYHaTa 0aAroBOPHOCT, U Cropen Toa He MoXe [a ce JoHece
Mo OBOj OCHOB oOAJlyka CO Koja ce ocnoboayBa o4 OArOBOPHOCT CTOPUTENOT
Ha NPEKPLUOKOT-06BUHETMOT J1., AOKONKY noctojaT apyrn aokasn. OKOMHOCTH
KOW ja UCKyyyBaaT KpMBMYHATa OAHOCHO MNpeKpLUoYHaTa OLroBOPHOCT Ce:
HeJoCTMr Ha BO3pacT, AyweBHO 3abornyBamwe, MNPUBPEMEHO AYLUIEBHO
pacTpojCTBO, 3a0CTaHaT AyLIEeBEH pa3Boj, CTBapHa 3abnyaa, UMyHUTET.

Bo KOHKpeTHMOT cny4yaj NpBOCTENEHMOT CcyA NOrpeLwHo ro ocnoboamn
obsuHeTnoT J1. Bp3 ocHoBa Ha 4yn.119 1.3 on 31, 6uaejkn He yTBpAMN Oa
nocton 6uNoO Koja O HaBedeHUTe OKOMHOCTM Kaj obeuHeTnoT Jl. npu
CTOpPYBaHETO Ha NPEKPLIOKOT.

OKonHoCcTUTE KO ja UckydyBaaT KpuBUYHATa O4HOCHO MPEKpLUOYHaTa
OArOBOPHOCT MOXaT Aa ce npuMeHaT Kako OCHOB 3a ocrobogyBawe Mo
yn.119 1.3 oa 31 camoO ako NPEeKpLIOKOT MOCTOM M ako OBGBMHETUOT €
N3BPLUMTES HA NPEKPLLOKOT.

3aToa npBoCTENEHNOT cyq ctopun n nospeda Ha K3 oa un.356 1.2 o4
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3Kl B.B. co un.2 oa 3l.OBa noBpeaa e o4 ancoslyTeH KapakTep

Bo un.229 oa 3KI1 B.B. co un.2 oa 3l ce nponuwiaHn Kou Mepkn Tpeba
Aa i npesemMme CyaoT OO0 KOSKY ypeaHO NMOBUKaHMOT CBEOOK He ce jaBu npep
Cynor.

I'Iopa,u,m oBue NnpuYnHMUM HEe MOXe Oa Cce UcCnuta npasuiiHatTa rnpuMMeHa
Ha MaTepjaJ'IHVIOT nponuc, nopagn WwWTO crnegysalle aa ce *anbata yBaxwu,
npecynara ykmHe n Bpat Ha npBOCTENEHNOT Cyd Ha NOBTOPHO CyAeH:e.

Mpecygpata Ha OcHoBHMOT cyg Bo BwuHnua [pk.C.265/10 oA
04.05.2011 ron

PeweHo Bo AnenauuoHeH cypg - WTtun, Ha geH 23.08.2011 roa. noa
Mprk.6p. 1034/11.

*

.-HejaByBabeTo Ha nokaHaTa Ha CcyAoT Ha MNONMULUCKUMOT
CNY)XXOEHUK KOj ro0 KOHCTaTMpan  CTOPEHUMOT TMpPeKkpLoK opf
OOBMHETUOT, He 3HaYM U aBTOMATCKM OTKaXyBaHhe Ha
nogHocuTenot of 6apaweTo 3a nNoBeAyBawe MNpPeKpLIOYHa
nocranka npea NpaBoOCUITHOCTa Ha NpecypaTa 3a NPeKpPLUOK.

Onp obpasnoxeHuerTo

OcHoBHUWOT cya Bo BuHuua co obxaneHnaTa npecyga NMpk-C-155/2011
oa 28.06.2011 rog. obsmnHeTmnot M. A. og B. Bp3 ocHoBa Ha 4n.119 ct.1 1.11
oa 3l ro ocrnoboaysa o4 npekpLlioYHa OAroBOPHOCT 3a MpeKpLUok of yn.218
ct.1, a kasHuB no ct.4 og 3bCI1, 6uaejkn nogHocuTenoT Ha GapaneTo ce
oTKaxan of OaparweTo npea nNpaBOCUIHOCTa Ha npecyaata 3a MPeKpLUOK.
Oanyunn TpowouMTe Ha nocTankaTa Aa nagHaT Ha ToBap Ha OyueTckuTte
cpencTaa.

HejaByBaweTO Ha NoOkaHaTa Ha CyAOT Ha NOMULMCKUOT Cry>XOEHUK KOj
ro KOHcTatmMparn CTOPEeHMOT MpeKkpLloK on OOBMHETWUOT, crioped oueHaTta Ha
OBOj Cyd He 3Hayu W aBTOMATCKM OTKaXyBake Ha MNOAHOCUTENOT oA
GapaheTo 3a noBedyBawe€ NPEKpLUOYHA nocTanka npeg npaBOCUITHOCTA Ha
npecyaarta 3a npekpwok. OBa o4 npuyMHa WTO NOMMLUCKUOT CAY>KOEeHUK He e
nogHocuTen Ha 6apareTo 3a noBefyBawe Ha NPEKPLUIOYHA NnocTanka HUTK e
oBracTteH nogHocuten, a Bo 4n.80 og 31 e HaBedeHo koj MOXe gda buae
nogHocuten Ha 6apareTo.

Of yBngoT BO cnvcuTe no npegmeToT BuaHo e geka MBP - CBP LUTtun
- NC B. Hema gageHo 00 NPBOCTENEHUOT Cy[ HUTU MUCMEHO, HUTY YCMEHO Ha
3anuCHUK npea cyaoT U3PUYMHO OTKaXyBawe of nogHeceHoTo bapare 3a
nosefyBake Ha MNpekpLlloyHa nocrtanka npotne obsuHeTnoT M. A. og B. 3a
NPeKpLUIOKOT o4 4n.218 ¢1.1, a ka3Hme no ct.4 og 36CTI1.

Bo KOHKpeTHMOT cnyyaj NpBOCTENEHMOT cyf NOrpeLwHo ro ocnoboamn
obBuHeTMOT MuTtko Bp3 ocHoBa Ha un.119 ct.1 1.11 opg 3I, Gmnaejkn He
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nocTonm OTKaxyBawe 0f nogHeceHoTo 6Oapawe 3a noBedyBamke Ha
npekpLIoYHa nocTanka of cTpaHa Ha nogHocuTenoT Ha bapaweto MB —CBP-
WTwm - NC- B.

3aToa npBoOCTENEHNOT cya ctopun n noepeda Ha K3 oa un.356 1.2 o4
3KIM B.B. co un.2 og 3l.OBa noBpeaa e o4 ancoslyTeH KapakTep.

Bo un.229 oa 3KI1 B.B. co un.2 oa 3l ce nponuwaHn Kou Mepkn Tpeba
Aa i npesemMe CyaoT OO0 KOJIKY ypedHO MOBMKaHMOT CBEOOK He ce jaBu npep
cynor.

I'Iopaum oBue NnpuYnHMUM HEe MOXe Oa Cce UcCnuta npasuiiHatTa rnpuMMeHa
Ha MaTepjaJ'IHVIOT nponuc, nopagu WTO criegysalle fa ce XanbaTta YyBaxu,
npecynara ykmHe n Bpati Ha npBOCTENEHNOT Cyd Ha NOBTOPHO CyAeH:e.

Mpecygpata Ha OcHoBHMOT cya- BwuHuua [Mpk-C-155/2011  opf
28.06.2011 rog.,-

PeweHo Bo AnenauuoHeH cypg - WTtun, Ha geH 27.09.2011 roa. noAa
Mpx.6p.1200/11.




