AnenauunoHeH cya LlLUtun
CyYLWITUHCKUTE NPUYM HU 3a YKMHYBaH-e Ha npeamMeTu Bo 2011 r.

Cnopen nsBewTante 3a pabota Bo AnenaunoHnot cya Ltun coctojbaTa
CO YKMHaTu KpUBUYHKU BTOpOcTenenun ,Kx*“ npeameTn e cnegHa:

Bo 2010 rop. BKYMHO npeameTn 3a pabota = 928
BKYMHO peLueHu =830
BKYMHO YKMHaTau =220

CocTtojbaTta Ha ykMHaTU NnpegmMeTun No CyaoBM e criegHara:

OcHoBeH cyg bepoBo =13
OcHoBeH cyg BuHnua =14
OcHoBeH cyg [enyeBo =8
OcHoBeH cyg Pagosuw =18
OcHoBeH cyg KovaHu =25
OcHoseH cyg Cs.Hukone =8
OcHoBeH cyg Ctpymuua =62
OcHoseH cyg WTun =72

Bo 2011 roa. 3aknyyHo co 31.10.2011 r.
BKYNHO NpeaMeTu 3a paboTa = 742
BKYMNHO peLleHu = 663
BKYMNHO yKMHaTau =180

CocTtojbaTta Ha ykMHaTU NnpegMeTun no cyaoBu € cnegHaTa:

OcHoBeH cyg beposo =9
OcHoBeH cyg BuHnua =12
OcHoBeH cyg [enyeBo =11
OcHoBeH cyg Pagosuw =23
OcHoBeH cyg KovaHu =14
OcHoBeH cyg C.Hukone =12
OcHoBeH cyg Ctpymuua =40
OcHoBeH cya Wtnn =59

Anenaumonnot cyn LWTun um3roTBM 3aefHUYKM npernen Ha cute
ykmHatn Opnykm Kx“ 3a 2010 rog. wm 3aknyyHo co 31.10.2011 rog.
pacnopefeHn no OCHOBHW CyOoBW, Of, KOU Mperrneau Cekoj 3avHTepecupaH
MOXe Ja BUOM KOU OAJTYKM Ce YKMHATM N MO KOU OCHOBMU WU NPaBHUTE MPUYNHN
3a HMBHOTO YKMHYBak-€, a KOW npernegn mMoxart ga nocnyxaT Ha cyauute u
CTPyYHUTE copaboTHWUM, Kade HajMHOry ce rpewmu BO OAflydyBaweTo WU
npyMeHaTa Ha 3aKOHCKMTE Mnponucu 3a BO MAHWHA Ja He ce noBTopyBaaT
NUCTUTE rPELLIKN.

Co uen 3a noneceH nperneg Ha gen of ykMHaTuTe OA4JSlyKM BO OBOj
nperneg ce obngosme of ykmHatute ognyku 3aknydHoco 31.10.2011 rog. ga
n3gBOMME W N Npe3eHTUpame HajMHOryOpojHUTPE U HajCyLITECTBEHUTE
noBpeau Ha 3aKOHCKUTE MpOMMcK, 3a MOSIECHO CHaolakwe Ha cyauuTte oA
OCHOBHUTE Cy[0BW, BO OCTPaHyBake Ha WUAOHW FPELLKM BO U3roTBYBakETO Ha



NPBOCTENEHUTE KPUBUYHUN OOJTYKM.
X

b.=-o6BnHeTMTEe BepbanHO He ynaTune cepuo3Ha 3akaHa fgeka Ke
HanagHaT BpP3 XXMBOTOT W TENOTO Ha MNPMBATHUOT TYXUTEN, Merytoa oA
n3BedeHnTe [OoKasuM Ha [naBeH MpeTpec ce yTBpAyBa Aeka obOBuMHeTuTe
npesemMarne pearnHu gejcteuja T.e.“MaBame CO kKaMeH" 1 “roHerwe”. [leka Baka
npesemMeHnTe fejctBuja of CTpaHa Ha OOBMHETUTE, MPUBATHUOT TYXUTEN
CEpPMO3HO M cBaTU M ce ucnnawun T.e. NOYycTByBan 3arposyBame Mo
HEroBMOT XMBOT M Teno, roBopaTt HeroBuTe nocTanku, Guaejkn BegHaw no
Baka NpeB3eMEeHUTE AejcTBMja T.e. peanHM 3akaHM WUCTMOT o HanywTun
MECTOTO Ha HaCTaHOT U CO TpYaH-€ Ce ynaTus KOH CBOjOT AOM.

3a noctoewe Ha nNpPeaMeTHOTO KPUMBUYHO [Eefl0 He € HYXHO
peanusauunja Ha ynaTeHaTa 3akaHa, TyKy CaMO 3akaHa Koja Nno CBOjOT
KapakTep W OKONHOCTMTE Mo Kou € u3paseHa, notpebHo e pa 6Guge
06jekTMBHO NogobHa KOH NMUETO, KOH KOe € ynaTeHa, a BO KOHKPETHWUOT
cny4vaj npema npusatHuMoT TyxuTten C., ga npeamsBuka YyBCTBO Ha CTpas,
NIMYHA 3arpo3eHOCT UMM HecurypHocT, Guaejkn objekT Ha HanagoT Ha oBa
KPUMBUYHO [eno € JfiMyHaTa CUrypHOCT Ha [Apyro nuue, a [eka TakeBo
3arposyBarwe M YyBCTBO Ha CTpaB MOCTOEnNo, ce yTBpAyBa O M3BedeHUTe
A0Ka3n Ha rnaBeH npeTpec.

X

-NpPBOCTENEHNOT cyn poHen ocnoboguTenHa npecyga npoTuB
00BMHETUTE 3a KPMBWYHOTO AEN0 LITO MM Ce CTaBa Ha ToBap, a nputoa
BOOMLUTO He oApXar rnaBeH npeTpec, HUTY Nak BO npecydaTa ce HaBedeHu
NMPUYMHM 30LUTO MPBOCTENEHMOT CyAd AOHen npecyda 6e3 oapxyBawe Ha
rnaBeH npetpec. OcnobogutenHa npecyga Moxe ga ce AoHece camo Mo
OAp>KaH rnaBeH NpeTpec unm BO CKpaTeHa nocTanka cornacHo 4n.460 cr.1 og
3KIT (npecunTeH TEKCT) 1 Toa JOKONKY JaBHMOT OGBUHUTEN cornacHo 4n.458
cT.1 og 3KI1 (npecunteH TekcT) npegnoxun ga buae aoHeceHa npecyna 6es
oApXyBake Ha rnaBeH npeTtpec. Bo KOHKPETHWOT criydaj o cnmcute no
npegMeToT He nNpounaneryea eka noctoen TakoB Npeanor 3a JoHecyBakwe Ha
npecyga 6e3 rnaeBeH npetpec. BnpoyeM BO KOHKPETHUOT cry4aj ce paboTtu
3a npuBaTHa Tyxba, a npecyga 6e3 ofpXyBahe rmaBeH NpeTpec Kako LWTo e
norope HaBegeHO MOXe Aa ce JoHece NO NPeasnor Ha jaBHUOT OOBMHUTEN.
Bo HuKOj crnydaj npBOCTENEHMOT Cyd HE MOXen fa AoHece ocnobopurtenHa
npecyna 6e3 ogpxyBawe Ha rnaBeH npetpec u 6e3 yTBpAyBawe Ha
OKONHOCTa Janu [enoTo WTO My Ce CTaBa Ha ToBap Ha OOBUHETUTE e
KPUBMYHO AEen0 U He OAHOCHO Aanu € AOKaXaHO UK He € JOKaXaHo.

X

- NPBOCTENEHWOT cya He faBa oOpasnoxeHMe of kage My ce
TenecHUTe NoBpean Ha TYXUTENOT Kora He npudaka ga obBMHETUTE MY U
HaHene. AKO Ha ceTo oBa ce fJofaje v TBpAeweTo Ha ceefokoT M. I, ywTe
noBeke ce MNOTKpernyBa COMHEBaH-€TO 3a MNPaBWUIHO WM LENOCHO yTBpAeHa
dakTmnyka coctojda. 3ropa Ha Toa He MOXe CyAoT Aa TBPAM NpWU edHa Taksa
cocTojba Ogeka He ce Aokaxano ga ObBMHETUTE My M HaHene TenecHuTe
noBpeamn Ha TYXXUTENOT, Kora NPBOCTENEHNOT Cy He MM pacnpallan fnekapure
cneunjanuctn og MU- K., koM rM noTeBpaune u onuwiarne KoHCTaTupaHuTe
TenecHW noBpeau Npu npernefoTt Ha TYXWUTENOT, HUTU Mak NpPBOCTEMNEHNOT
cyd Jan aHanmsa u oueHa 30wWTo fiekapkata M. K. ro ynatuna TyXutenot BO
MLl K. kako uTeH cny4yaj Nno N3BpLUEHWNOT Nperneq o4 HejsuHa cTpaHa, ako He



e TenecHo noBpeaeH of 06BMHETUTE Kako LUTO yTBpAYBa NPBOCTENEHNOT CyA
BO obxaneHaTta npecyaa
[MoCcTOEHETO Ha eBEHTYaNTHO HEQONMMYHOTO OAHECYBaHE HA TYXXUTENOT
He 3HauM f[eka W HemMa [okasn Ja WUCTUOT e TenecHo MoBpedeH of
06BUHETUTE, OCOBEHO MPU NOCTOEHE HA NMUCMEHM AOKa3n U UCKaXXyBahe Ha
TYXUTENOT N e4eH CBEOOK.
X
-06BMHETMOT M NpeB3eMars CuTe HeEONXOAHN Mepkn Ha obe3benyBamre
Ha KyyeTo, koe o0b6e3begyBawe € nNPOMUCHO, WMAKo BO WU3pekata Ha
OOGBMHEHMETO HEe € HaBedeHO Ha KOj Mponuc nocTanuin  ChpPOTMBHO
06BUHETUNOT, OMaejkM oBa KpMBMYHO Aeno e of 6GnaHkeTHa npupoaa, BO
KOHKPETHWOT Cry4aj 3a OBOj Cyq, Ce JoBedyBa rnoj CEpMO3HO COMHEeHue Janu
M BO Baka NpeB3eMeHuTe AejcTBuja 04 CTpaHa Ha OGBMHETMOT Ce coapKaHu
eneMeHTUTEe Ha NpegMeTHOTO KPUBMYHO AEeno 3a Koe ce ToBapu, UM nak
lWTeTHaTa noucneguua Hacranuna nopagwm cybjeKTMBHUTE MponyLliTakwa Ha
owrTteTeHaTta. O gpyra cTpaHa HeBaKUMHMPAHOCTa Ha Ky4eTo He € MPUYNHCKa
BpCKa 3a nocneguuaTa.
X
-MPUYMHM 30WITO CyAOT HEe My MOKMoHyBa Bepba Ha wu3jaBaTta Ha
ceBegokoT A. P. 3a 0BOj cyg ce npaBHO HemsgpxaHu. OBa OOTOMKY noBeke
LUTO He e M3BedyBaH HWMKAKOB OOKa3 3a 34paBCcTBeHaTa cocTojba Ha OBOj
CBe[OK, KOj € MraZ Ha Bo3pacT oA 34 roauHu, 3a a ce UeHW eka HeroBuot
ncKkas e HecurypeH, KOH(y3eH, HejaceH, Kora OBOj CBeJOK U BO MMUCMEHO
3aBepeHaTta u3jaBa npef HoTap W NMpu HEroBoTO COCMyllyBawe npen cyaoT
Kakan jacHO LUTO BMAOEN W KOj OA4 CTpaHKMTE Koe AejcTBue npeseman, gypw u
CNMKOBUTO onuLwian aeka cobopyBaweTo Ha ctebnaTa ro n3spwmn B., a A. my
noKakan Kako Aa ce HanpaBu 3acek Ha Koja CTpaHa Ada nagHe ctebnoTto v aa
A. 6un Bo 6nm3nHa Ha ctebnoto. Of Apyra cTpaHa NPBOCTENEHMOT Cy4
nponywTun Aa ueHn aeka o6BMHETUOT A. rO MMarn aHraxuvpaHo 3a paboTHUK
cBefokoT A. 1 aeka Boonwto 06BMHETMOT He NpuroBapan Ha u3jaBaTa Ha
CBE[IOKOT.
X
-CyliTecTBeHa nospefa Ha nocrtankaTta o 4n.355 cr.2 B.B. co 4n.219
ct.3 oa 3KI1, 6uaejkn npu cocnywyBaweTo Ha ManonetHata A. Kako BO
ncTpara, Taka U Ha rnaBeH NpeTpec, He KOHCTaTupan ganu ucrata co orneg
Ha BO3pacTa W gyleBHaTa pasBueHOCT buna cnocobHa Aa Aasa usjaBa npep
CyOoT, a cBOjaTa oueHa 3a OBa OKOSTHOCT CyAOT € OOSDKeH Ada ja Jage u Bo
AoHeceHaTa oAnyka, Koe HewTo HegocTacyBa Bo obxaneHata npecyga. O
YyTBPAYyBaH€TO Ha OBa OKOMHOCT 3aBWCU M npumeHaTa Ha 4n.220 opg 3KITl,
Ouaejkm BO KOHKPETHMOT Cry4yaj NPBOCTENEHMOT CyA AOHEeceHaTa npecyaa Bo
HajronemMuoT Aen ja 3acHoBa Ha usjaBaTa Ha manoneTtHarta A. P.oa IM.
[MpBoCTENEHNOT Ccya He ro npumMmeHwun Hu 4n.223 ct.4 op 3KI npwu
COCNyLyBakETO Ha OLUTETEHOTO ManoneTHo nuue A., buaejkn uctata He e
cocnyuwyBaHa BO TEKOT Ha rMaBHMOT NPETPEC HUTY CO MOMOLL Ha negaror unm
ApYyro cCTpyyHo nuue, a negarorot M. A. e cocnywaHa Kako CBedoK Koja
TEOpeTCKM MNped CydoT KaxyBa LITO ce noapa3bupa XpTBa Ha CekcyanHa
3noynoTpeba, a NpMTOa BOOMLWITO CyAOT NPEKY Hej3e UMM CO aHraxupare Ha
ApYyrM CTpyYyHM nuua He ce no3abaBun CO MpawahweTo 3a Bo3pacta wu
AylwleBHaTa pasBMEHOCT U HejdMHaTa 3gpaBcTBeHa cocTojba m ganu Taa ja
300pyBa BUCTMHATa nNpea CyAoT Unn He.



X

-HENpaBUITHO € yTBpAEeHa UMOTHATa KOPUCT, Koja € BUTEeH enemMeHT Ha
npeaMeTHOTO KPMBMYHO Aeno. HaunmHOT Ha KOj WTO e yTBpAeHa MMoTHaTa
kopucT e cnopea [MpaBunHMK 3a ycrnoBu 3a cHabayBawe CO eneKkTpuyHa
eHeprnja Ha EBH, koja BO 0BOj npeameT He ce nojaByBa KakoO OLUTETEH,
nopagn wWTo e notpebHO CO BelwTadyewe peanHo Ja ce yTBpau
noTpoLlyBaykaTa Ha efneKkTpuyHa eHepruja Ha cemejcTBaTa Ha HaBegeHuTe
nvua cnopeg rpejHuTe Tena Kov ru kopucrene.

X

-CornacHo uneH 382 Touka 5 og 3KI: lMoBpema Ha KpuBUYHMOT
3aKOHMK NocTon ako KpMBUYHMOT 3aKOHMK € MoBpeaeH BO MnpallakeTo ganmu
CO ofnykata 3a ka3HaTa, 3a YycnoBHata ocyga WM 3a cyackaTta
ONOMEHa,04HOCHO CO Offlykata 3a Mepkata Ha 6e3begHocT, wmnu 3a
oA3eMar-e Ha UMOTHaTa KOPUCT € NMpeyvyekopeHo OBMlacTyBakeTO LUTO ro umMa
CyOoT cnopep 3aKOHOT.

Bo KOHpeTHWOT cny4yaj, NpBOCTENEHUOT CyA, 3@ CTOPEHOTO KPUBUYHO
ageno op un.225-a cr.1 “HesakoHuTa ekcnnoatauuwja Ha MUHepanHu
CUPOBUHK®, 3a Koe OOBMHETUOT ro Orfacun 3a BUHOBEH, CO obXaneHaTa
npecyna, ro KasHumn caMmo CO napuyHa KasHa Mako 3aKOHOAaBELOT, COrnacHo
cogpXxumHata Ha uuTUMpaHaTa KpMBMYHO nMpaBHa ogpeaba, npegsugen
KyMynaTMBHO W3pEKyBawe Ha KPMBUYHM CaHKUMM M TOa: KasHa 3aTBop U
napu4yHa KasHa Kako cnopeHa kasHa

X

-NPBOCTENEHNOT Cya oapxan rraBeH MpeTpec, CnpoBesi JokasHa
nocrarika, a noToa JOHen peLleHne Co Koe ja oTpnusl npuBaTHaTa KpuBmMYHa
Tyxkba Kkako HeHaBpemeHa. Baka npeB3emMeHWTE npouEecHM AejcTBuja of
CTpaHa Ha MpBOCTENEHWOT cyn ce cnpoTuBHWM Ha ogpendbute o 3KI un
nopaam Toa n 06XXaneHoTo peLleHne € He3aKoHUTO.

OBa og npuynHM wTo cornacHo 4n.448 cr.1 mn 2 op 3KI,
NPBOCTENEHMOT Cyh MOXe [da [OOHece pelleHne co Koe ce oTdpna
npuBatHaTa KpuBMYHa Tyxba MO nNpeTxogHO WCNUTyBawe Ha TyxbaTa,
NCKITy4MBO Npen 3anovHyBak-e Ha rMaBHUOT NpeTpec. Bo KOHKPETHUOT cry4aj
NPBOCTENEHMOT CyA, 3akaxan u ogpxan rnaBeH npeTpec 1 ce BMyLwTun BO
MEPUTOPHO OAfyYyBak€ Ha OBOj KPMBMYHO-MPABEH HacCTaH, Mopagu LUTO U
e[MHCTBEHa 3aKoHMUTa offyka koja Tpebano fa ja goHece NpPBOCTEMNEHNOT
cyn e “npecypga“ Bo cmucna Ha un.367, 4n.368 wunm 4n.369 op 3KIl
(NpeyncTeH TekcT).

X

-B.=npBocTteneHnotr cya ro ocnobogun ob6beuHeTMoT A. LW. of
00OBMHEHMETO Oa cTopun KpuBMYHO Aeno “Hennakawe m3gpluka “ og un.202
cT.1 og K3 1 kako ocHoB 3a ocnoboayBat-e HaBen Aeka He e AoKaXaHo Aeka
OGBUHETNOT FO CTOPUN MPEKPLUOKOT, O KOU MPUYUHN HE € jaCHO O LTO
obBuHeTMOT € ocnoboaeH on 0OBMHEHWE, 33 KPUBMYHO AEN0 uUin_ 3a
npekpwok. Of gpyra cTpaHa NpBOCTENEHWNOT cyd ro ocnoboamn o6BMHETNOT
oA 06BMHEHNTO cornacHo 4n.368 1.3 oa K3 ogHOCHO geka He JOoKaXKaHo Ja ro
cTopun AenoTo 3a koe ce O0OBWHYBa, gogeka BO 0OOpas3noXeHMeTo Ha
npecygata of HaBedeHUTe MpUYMHKU 3a ocnobopyBare npousneryBa geka
06BUHETUNOT e ocnoboaeH Buaejkn 0enoTo Koe WTo My ce CTaBa Ha ToBap He
€ KPMBMYHO [€eNo _CorfnacHo 3akoHOT BO cmucna Ha 4n.368 1.1 og 3KIM.Cute
OBME TMPOTUBPEYHOCTM BO M3pekata coO obpasnoxeHneTo ja npasar




npecyaarta HejacHa n Hepa3bupnmea.
X

-NPBOCTENEHNOT CyA HUTY BO M3pekaTa, HUTYy BO 0OpasnoXeHneTo Ha
npecygata KOHKPETHO He ro HaBegyBa BpeMeTO Ha WU3BPLUYBaHeTO Ha
KPMBMYHOTO [eno T.e. BPEMETO Kora ctopuTenuTte pabotene wunu 6une
OOMKHU aa paboTaTt, na CcO KOe HEeWTO MPBOCTEMEHMOT CyA M NoBpeaun
3aKoHcKkuTe ogpendbu Ha un.369 cr.1 1.1 og 3KI1, BO kOja ogpenda KOHKPETHO
e HaBedHO WTO ce Tpeba Oa cogpxu npecygara Co koja OGBMHETUOT ce
orrnacysa 3a BMHOBEH.

BpPeEMETO Ha M3BPLUYBaH-ETO Ha NPegMETHOTO KPMBUYHO Aeno, € BO HajTecHa
yHKUMOHANHa BpCKa CO BPEMEHCKOTO Baxewe Ha K3 1 npumeHaTa Ha
nobnar 3akoH, a UCTO Taka O4 BPEMETO Ha W3BpLUYBakeTO ce YTBpAyBa
CTaTycoT Ha CTOPUTESNIOT, a 04 MOMEHTOT Ha M3BpLUYBaHETO 3ano4yHyBa Aa
Teye M 3acTapeHoCTa Ha KPUBUYHOTO FOHewe. Kaj npoaosmKeHOTO KPUBUYHO
Aerno BpeMeTo Ha [MpeB3eMaweTo (HenpeB3eMaweTO) Ha nocrnegHoTo
AejcTBMe ce CMeTa 3a BpeMe Ha U3BplUyBawe Ha cuUTe ocTaHaTu gejcTBuja
LUTO BNerysaaTt BO HErOBMOT COCTaB.

X

-CornacHo un.406 ct.3 og 3KI1, npBocteneHnoT cyg 6un gomkeH ga
nocTanu cornacHo pelweHneTo Ha AnenaumoHunoT cya Bo LTtun Kxk.6p.175/10
on 28.09.2010 roguHa, co koe Oelwe yknHata npBoOCTeneHaTa npecyaa
K.6p.46/09 og 12.02.2010 roamHa, ga rm pacrnpasBu CUTe CMOPHM Mpallama u
Aa rv n3sege cute nNpoLecHU AejcTBuja Ha Kou yKaxkan AnenaunoHuoT cyq BO
LWTun.

NPBOCTENEHNOT Cyad He Hapeaun rpadonolKko BewTadere U Nnokpaj
yKaxkyBarbaTa Ha AnenaumoHVOT Cyd U3HeceHu BO pelueHneto Kx.6p.175/10
Taka WTO MPBOCTENEHUOT Ccyn He M npudatun oBue yKaxyBawa CO
obGpasnoxeHne peka OMNO HeuucxooHO Aa ce cnpoBedyBa rpadpOnoLwKo
BeELUTaYeH-Ee M AeKka Toa ke npeam3Buka HenoTpebHn TpoLLoLmM BO nocTankaTa.

X

-MpBocTeneHnoT cyn npudpatmn geka of napuyHUTe CpeTcTBa LITO
ocTaHane no m3BpleHata ucnnarta Ha nobapyBawarta Ha paboTHuMuMTE, Ha
cTevajHuoT ynpasHuk Bo 2002 roguHa my 6un mucnnateH msHoc og 787.000
AeHapu, Ha MMe Harpaga 3a usspleHa pabota. Bo npBocTeneHata npecyaa
He e HaBedeHO BP3 OCHBOA Ha KOW O0KasW NPBOCTEMNEHUOT Cyd ro yTepauvn
OBOj pelunTeH (pakT Aeka TOKMY O Tue napuyHu CpeTCTBa, Ha CTeyajHUoT
ynpaBHuMK My 6Owuna wucnnateHa Harpeja 3a u3BplueHata paboTta npwu
HecrnopeH @akT [eka npBOCTENEHWOT cyd npudaTtun 3a yTBpAEeHO oA
n3BeaeHnTe gokasm geka og 04 na go 13.12.2001 roguHa ob6BuHeTaTa of
XMPO cMeTkata Ha dupmarta nogurHana norosieM M3HOC o4 NOTPOLUEeHMOT
n3Hoc-9.687.611 geHapwu ogHocHO nogurHana naHoc o 13.100.000 ageHapw.

X

-0 YyBMOOT BO M3peKaTa Ha HanagHaTaTa npecyja ce KOHcTaTvpa aeka
NPBOCTENEHMOT Ccya 06BMHETUOT ro ocnoboaun og obBMHEHME BP3 OCHOBA
Ha 4n.368 1.2 og 3KIT (npeyncteH TekcT) wWTO nogpasdbuvpa geka nocrojat
OKOMTHOCTM LUTO ja UCKIyYyBaaT KpMBMYHATA OArOBOPHOCT Ha OBBMHETUOT 3a
KpuBn4HOTO Aeno “Hapepa® og un.173 c1.1 og K3. Merytoa, npBocTeneHnoT
cyn BO 0b6pas3noxeHNTO Ha CcBojaTa Npecyna HaBedyBa Aeka 0OBMHETMOT ro
cTopuST 4enoTo, HO BO BPEMETO Ha CTOpPYBaweTO Ha AEefIoTO He MOXen ga
ynpaByBa CO CBOWTE MOCTanku, OAHOCHO 6wun BO coctoj6a Ha 6utHO




HamarieHa NpecMeTNnBOCT.

AKo 0BBMHETMOT BO BPEMETO Ha CTOpyBaweTO Ha Aenoto 6un co
GUTHO HamaneHa NpecMeTnNMBOCT, OOHOCHO ako Heroearta CNoCOBHOCT Aa ro
CBaTM 3HAYeH-eTO Ha CBOETO Aero unm cnocobHocTa Aa ynpasyBa CoO CBOUTE
nocranku 6una GUTHO HamaneHa, Toraw BO TOj Criyyaj cornacHo 4n.12 cr.2
o K3, BakBaTa cocTtojba npeTcTaByBa OCHOB 3a nobnaro kasHyBahwe Ha
06BMHETMOT, OAHOCHO OWTHO HamaneHata MNPecMeTNIMBOCT € OCHOB  3a
nobnaro kasHyBake Ha OBBMHETMOT, @ HE € OCHOB 3a WCKMy4yyBahwe Ha
KpYBMYHATa OOroOBOPHOCT Kako LUTO HaBesl NMpBOCTENEHWOT Cy[ BO u3pekarta
Ha npBocTeneHaTa npecyaa. OTTyka noseke of o4vrneaHo npovsnerysa geka
n3pekata Ha obxaneHaTta npecyda e MNpoTMBPeYHa CO MPUYMHUTE 3a
pelwmTenHuTe akTun.

X

-NPBOCTENEHNOT Ccyh yTBpAun geka ob6suHeTnoT J. H. 3aegHo co
BTOpoOoOBMHETUOT Jb. [l. cO Hamepa Aa npuceojaT TPyl NOABWXKHU NpeaMeTn
ce obmaene Ha aeH 16.04.2010 r. ga oa3emaT ognagHu Kpnv BO KONMUYMHA o,
340 kr. BOo BpegHocT oA 12.437,00 geHapu o4 OWTETEHOTO MpaBHO nuue
“BoHa-Tpuko® looen B. co wTO NpBOOOBMHETUOT 4a CTOPWUS KPUBUYHO OENO
“Kpaxba“ og un. 235 c1.1 B.B. co cT.4 of K3. OnucoT Ha A4ejcTBUETO Kako
WTO € [JdageH BO WM3pekaTa Ha npecydata npectaByBa OMUC Ha
COM3BPLUMTENCTBO Ha o06BMHeTMOT J.H. co BTOpooGBMHeTMOT Jb.[l. na
HenpasunHoJ/b.[l. co uctata npecyga nog cr.2 € ocrnoboaeH og 06BUHEHUE
3a UCTOTO KpuBUYHO Aeno. OBa ja npaBu M3pekaTa Ha npecygaTta HejacHa u
Hepa3snbupnuea.

X

-CTOpUN CyluTecTBeHM nMoBpeauM Ha oapeabute of KpuBu4yHaTa
nocranka so cmucra Ha 4n.381 cr.1 1.11 oag 3KI1 (npeuyncreH TekcT), koja
noBpeda ce COCTOM BO Toa LUTO MPBOCTENEHNOT cyn AoHen ocnoboauntenHa
npecyga co koja obBuHeTUTE M ocnoboaun oa o6BMHEHME BP3 OCHOBA Ha
yn.368 1.3 og 3KI1, ogHOCHO nopagn HeAOKaXXaHOCT, a BO KOHKPETHMOT
Cny4yaj no Haorawe Ha OBOj Cy[ He ce u3BedeHU OOBOSIHO [A0Kaswn, OAHOCHO
NPBOCTENEHNOT Cy He M U3BEN CUTE HYXXHU N PacrofOXINBU OOKa3n Kou
ofdaT BO Hacoka Ha yTBpAyBawe Ha pelumTtenHute aktu, nopagu wWTo U
npBOCTENEHaTa nNecyfja € HejacHa, Hepas3dumpnmBa W uctata He COLPXMK
AOBOJSIHO MPUYNHK 3a pelunTenHuTe akTu.
3a yTBpAyBawe Ha npaBunHa M nNoTnonHa akTtudka cocTtojba 6Guno
notpebHO NpPBOCTEMEHMOT Cyh BO [JoKasHa NocTanka ga M pacnpawa
nonuuuckuTe cnyxbeHnun kom Gune NpuUCyTHM 3a BpeMe Ha OBOj KPUBUYHO
npaBeH HacTaH, MMajkn BO NpeaBua Aeka camo OBMEe nuua HenpucTpacHo U
Ha o60jekTBEH HauvH 6u Moxene Aa ja onuwat AnHamukata U
XpOHoOriormjata Ha LenuoT OBOj HacTaH, buaejkn egMHCTBEHO camMo OBME Nuua
Ce He3acerHaTtu U He3anHTepecupaHM 3a UCXOAOT Ha OoBaa nocranka.
61no noTpebHO NPBOCTENEHMOT CyA Aa ro pacnpalla fekapoT Koj ro uagan
NeKapCcKoTO yBepeHne Nno OoO4HOC Ha BUAOT M KapakKTepoT Ha TerecHaTa
noBpefa KOHCTaTUpaHa BO NEKapCKOTO yBepeHue, OO4HOCHO BpeMeTo Kora
ncrtarta 6una HaHeceHa, o WTO Owuna HaHeceHa M danu TakeBaTa noBpeda
MOXe [a Ce HaHece CO yaap CO TBpA NpeaMeT - KaMeH UMn He.

X

-yTBpAeHaTa dakTuyka coctojba BO obxaneHata npecyga nopaam

ncTakHaTuTe xanbeHn HaBogu ce goBeayBa Nog CEPMO3HO COMHEHME, AeKa



aejctBujata kou rm npeseman obsmHeTMOT B. He mMpeTcTaByBane KpMBUYHO
Aeno cnopep 3aKoHOT, 0COBEeHO 0 NpUYMHA LWITO HE Ce U3BEAEHN CUTE HYXKHO
noTpebHn n npeanoxeHm [okasnm CO NogHeceHoTo 06BUHeHMe. OBa oA
npuymnHa WTO Kaj KpmBu4HOTO Aeno “Usmama“ og yun.247 op K3 Hamepara,
Kako n apyrute CcyOjeKTMBHM OKONMHOCTW Ce YTBpAyBaaT MOCPEAHO MpeKy
O0GjeKTMBHUTE OKONMHOCTW T.e. BP3 OCHOBA Ha OOHECYyBakeTo Ha
N3BPLUMTENOT, AejCTBMjaTa KoM M npeseman U cute OKONMHOCTKM Mo Kou ce ce
npesemeHn Tne aejctenja. BoamoxHO € Aa eaeH ogHOC Koj NpBOOUTHO MMan
KapakTep Ha rparaHcko-npaBeH OAHOC [AOMOMHUTENHO fa mnpepacHe BO
n3mama, ako CTOpUTENOT NOYHE Aa nocTacnyBa Co Hamepa 3a cebe unu gpyr
Aa npubaBn npoTmeBnpaBHa UMOTHa KopucT. KpmBudHoTo geno “Uamama‘“ 6m
MOCTOESIO M Kora CTOPUTENOT 3aK/yyn CO OLITETEHNOT JOroBop 3a rpagba, na
n3Beade man gen Unm HALWITO He u3rpagun, a napuTe rm NOTPOLUKN, a OCTaHaTUTe
rpagexxHn paboTn He MM JOBPLUKM, @ NapuTe He M BpaTu Ha oWTeTeHMoT. 3a
NoCTOoeHE Ha KpMBMYHOTO Aeno Mamama He € GMTHO Toa WTO OWTEeTEHUOT
TYXUTEN o TyXXen CTOpPUTENoT M OOBMHETMOT ro nMpu3Han AonroT, buaejku
KpMBUYHOTO Aeno “N3mama“ e cBpLUEHO BO MOMEHTOT Kora CTOpUTENOT Bp3
OCHOBa Ha NaXHOTO BeTyBake€ Kaj OWTEeTEeHWOT npeaussukan ga goHece
oanyka ga My gage napwu, a CToputenoT napute rim 3emarn.
X

-No Haolrake Ha OBOj Cy[, Baka NpeB3eMeHuUTe AejCcTBUja o4 CTpaHa Ha
NpPBOCTENEHMOT CyA ce BO CNpoTMBHOCT co oapeabue on 3KI o cnegHute
NPUYNHMN:

MmeHo Bo un. 86 cT.1 e nponuwaHo aeka “O6GBMHETMOT KOj 04
onpaBdaHn MNPUYMHW Ke o NPOMywWTM POKOT 3a u3sjaByBake Xanba Ha
npecyna, peweHue unm cr. cygoTt ke My [03BOMW Bpakake BO MOpaHellHa
cocTojba“. Bo KOHKPETHNOT cry4aj BOONWTO He ce paboTu 3a nponyLliTake Ha
OMNo KakoB POK 3a NpeB3eMare Ha Ouno KakBO AejcTBUE, Of NPUYMHMK LUTO
o6BuHeTnotr C.I1. 3a ueno Bpeme O6uN NPUCYTEH Ha rNABHUOT MNpeTpec
ogpxaH Ha geH 18.05.2011 roguHa koj nNpeTpec MPBOCTEMNEHUOT CyA ro
npeotBopuri, 6e3 MNOCTOewe Ha HUTY edeH 3aKOHCKM OCHOB 3a Toa.
[MpBOCTENEHNOT Cya MOXe MOBTOPHO Aa ro OTBOPW rMaBHUOT MpPeTpec ako no
3aBpLUHMTE U3narawe Ha CTpaHuTe Hajae Aeka Tpeba ga ce u3Begar ywTe
Hekon gokasn. Bo KOHKPEeTHMOT cryyaj NpBOCTENEHMOT CyA OANyYun Aa ro
npeoTBopu rnasHMOT npeTtpec og 18.05.2011 roguHa , HO He BO dhasaTa npeg
COBETYyBakeTO U [MnacakeTo 3apagu [JoHecyBawe ofryka, OAHOCHO Mo
3aBpLWHUTE WU3Narake Ha CTpaHKUTE , TYKy MO JOHEeCYyBaHh-€TO Ha npecynaTta
Ha KOj HAa4YMH NPBOCTEMNEHUOT CyA ja noBpeaun ogpenbata og un. 362 c1.1 1
2 on 3KIT1.

CTopeHnTe cywTecTBeHM NoBpeauM Ha oapeabute oA KpuBMYHaTa
nocranka o4 CTpaHa Ha MpBOCTENEHUOT Ccya NpoAosmKyBaT U CO
AOHecyBaweTO Ha npecynata K.6p.35/11 og 14.06.2011 roamHa, of, NpUYnHA
LWUTO NPBOCTENEHMOT Cyd OA4 HenosHaTu MPUYMHM 3a OBOj Cyd, HaAABOpP Of
cekoja 3akoHcka opgpemba opn  3KI, camuoT cu ja cTaBun nNpeaxogHo
AOHeceHaTa npecyfa HagBop Of cuna BO edeH Aen W oafyyYusi Kako BO
nspekata Ha npecygata K-35/11 og 14.06.2011 roguHa, Koja npecyga e
He3aKoHUTa nopaau LWTO OBOj CyA OANYyYM uUcTaTa [a ja YKuMHe, a ce CO uen
3apagu npasunHa NnpMMeHa Ha oapeabuTe Ha KpMBUYHATa nocranka.

[MpBoCTENEHMOT Cya MOXe pfda CTaBu HaaBop O4 cuna CcBoja
nopaHellHa npecyga camo Mpu MOBTOpPYBawe Ha MocTarnkaTta COornacHo unl.



423 c1.3 og 3KI1.
X

-NPBOCTENEHNOT cyq BO 00pa3noXeHMeTO Ha cBojaTa npecyaa Mnokpaj
ApYyroto HaBedyBa AeKa TYXUTeNnoT HaBUCTMHA uMMarn noBpean, HO [eka
NMOCTOENI0 COMHEHME Aa UCTUTe M 3a406un Ha gpyr Ha4yMH, OOHOCHO AeKa He
My MM HaHene oGBUHETUTE, MeryToa ce NocTaByBa NpallaH-eTo Koj € TOj ApYyr
Ha4MH, NPBOCTENEHNOT cyh 6un JomkeH Aa ro yTBpan “Toj Apyr HaumH®, BO
CMPOTMBHO OHAaKBa KakBa LUTO € cocTojbata BO NMpeamMeToT, Kora TYXUTenot
noTBpayBa Aeka usnykm 6un HanagHat og ob6BMHETUTE M Kora WCTUOT
nocegyBa MeaVUMHCKA [OOKyYMeHTauuja 3a HaHeceHW TerleCHW nospeau,
noeeke o ouMrnegHoO € Adeka MpUYUMHUTE HaBedeHu 3a ocnoboauTenHaTta
npecyna ce HeJOBOSHU U BO 3HaA4YUTENHA Mepa NPOTUBPEYHU CO COApPXKUHATa
Ha n3BegeHUTe OoKasu.

X

-cywiTecTBeHa noepeda Ha ogpenbdute oa 3KIM Bo cmucna Ha y4n. 381
ct.2 og 3KI B.B. co un. 406 ct.3 og 3KI ([MpeuyncteH TekcT), kage e
npeaBUAEHO [eka nNpPBOCTENEHMOT Ccyn € [OO/MKeH Ja M u3Bede cute
npouecHU AejcTBMja M rM pacnpaBu CUTE CMOPHWU Mnpallara Ha KOoU yKaxarn
BTOPOCTENEHMOT Cy[ BO CBOjaTa O4JflyKa, Taka LUTO He MpUMEeHyBaheTO Ha
oBaa 3akoHcka ogpeaba Ha un. 406 ct.3 oa 3Kl Ha rmaBHWOT npeTpec 1 nNpu
o4nyvyBaHe€TO MMano GUTHO BNMjaHMe 3a 3aKOHUTO U NPAaBUIHO JOHECYBaH-€
Ha oanyka o4 NpBOCTENEHUOT cyn.

[MpBOCTENEHaTa Npecyaa e goHeceHa M Npu NOBTOPHOTO cyaewe 6e3
Ja ce noctanu no YyKaxyBakwaTa Ha AnenauuMoHWOT Cyd W3HECEHU BO
peweHuneTo Kx.6p. 562/2008 opg 19.05.2009 roguHa.

[MpBOCTENEHUOT Cya He M npudaTnn 1 He noctTanun No yKaxyBahaTta
n3HeceHn BO npecygaTta Ha BpxoBHuoT cyg Ha PM Ks3.6p. 20/07 op
18.09.2007 rognHa n HacoKMTe Of pelueHMeTo Ha AnenaumoHWoT cyn BO
LWTnn Kx.6p. 562/08 og 19.05.2009 roanHa, He e
cocrnywaH npeTctaBHuK of AreHuuwjata Ha PM, ogHocHo o MWHUCTEpPCTBOTO

3a puHaHcum - C. X

-CTOpeHa cywTecTBeHa noBpeda Ha ofpendbute Ha KpuBMYHaTa
noctanka og 4n. 381 ct.1 1.11 og 3KI1 (npeuncteH Tekct). OBaa noBpena ce
COCTOM BO TOA LUTO HaBeAeHUTEe NpUYMHM BO 06pasnoXxeHMeTo Ha npecygaTta
Of KOW ce pakoBoAen NpBOCTENEHNOT CyA 3a pelumMTenHn aktu No 04HOC Ha
KPMBMYHUTE dena LWTO My ce cTaBaaT Ha ToBap Ha OOBMHETMOT, HemaaT
noTkpena BO CoApXMHATa Ha n3BegeHuTe BepbanHu n matepujanHu gokasm
BO TEKOT Ha nocTtankaTta. [pBocTeneHNoT cyq BO M3pekata Ha npecynara
HaBen geka He bune gokakaHu KpUBUYHUTE Aena npegMeT Ha OOBUMHEHMETO,
MeryToa o UCKas3oT Ha NPUBATHUOT TYXUTEeN, UCKa30T Ha BewToTo nvue [.p.
J. Tl. n n3gageHoTo nekapcko yBepeHue npousnerysa geka KpUTUYHWOT AeH
TYXUTENOT ce 3agobun co TenecHW noBpeau Kako WTO € Ha BeAeHO BO
camara Tyxb6a. CeTo Toa ja NpaBu npecyaarta HejacHa, Hepas3bupnuea u ce
AoBefyBa BO Mpallake HejsanHaTa 3aKOHUTOCT.

X

-[l.-cTopeHa cywTecTBeHa noBpefa Ha ogpendbute Ha KpuBMYHaTa
noctanka og 4n. 381 ct.1 1.11 og 3KI1 (npeuncteH Tekct). OBaa noBpena ce
COCTOM BO TOA LUTO HaBeAeHUTEe NpUYMHM BO 06pas3noXxeHMeTo Ha npecygaTta
Of KOW ce pakoBoAen NpBOCTENEHUOT CyA 3a peLUNTENHU (PaKkTn No OOHOC Ha
KPMBMYHUTE dena LWTO My ce cTaBaaT Ha ToBap Ha OOBMHETWOT, Hemaar



noTkpena BO CoApXWHATa Ha n3BegeHuTe BepbanHu n matepujanHu gokasm
BO TeKOT Ha nocTtankaTta. [pBocTeneHNoT cyn BO M3pekata Ha npecynara
HaBen geka He bune gokaXkaHu KpUBUYHUTE Aena npeamMeT Ha 06BMHEHMETO,
MeryToa o UcKasoT Ha NPUBATHUOT TYXXUTEN, UCKa3oT Ha BewToTo nuue [.p.
J. Tl. n n3gageHoTo nekapcko yBepeHue npovsneryBa geka KpUTUYHWOT AeH
TYKUTENOT ce 3agobwn co TenecHW noBpeau Kako LWTO € Ha BeAeHO BO
camarta Tyxb6a. CeTo Toa ja NpaBu npecyaarta HejacHa, Hepasbupnuea u ce
AoBefyBa BO Mpallake HejsnHaTa 3aKOHUTOCT.
X
- MPBOCTENEHUOT Ccyh Npu MNOBTOPHOTO CydeHe He nocrtanun no
yKaxyBakaTa Of OBOj Cyf, CO LITO € CTOpeHa CywTecTBeHa noBpeda Ha
oapenbute Ha kpmBMYHaATa noctanka ofg 4n.355 c¢r.2 B.B.co 4n.380 cT1.3 oA
K3, Ha WwTo 1 ce ykaxxyBa BO nogHeceHaTa xanba og npuBaTHMOT TyxuTten U.
McTto Taka, ocHoBaH e »anbeHunoT HaBod Ha obBuHeTuoT W. pgeka e
CTOpeHa cywTecTBeHa noBpeda Ha ogpendbute Ha KpyvBMYHATa nocTanka og
4yn.355 cr1.2, BO Bpcka.co un.334 og K3, Guaejkm Ha MCTMOT He My e
OBO3MOXEHO [a Aade CBOj 3aBpLueH 300p, LWITO ce rneaa o NpunoXeHUoT
3arnuCHUK Of rNaBHUOT npeTpec ogpXaH Ha AaeH 16.02.2011 r. co wTo My e
noBpeaeHO HEroBOTO NpaBo Ha oabpaHa.
X
-NPBOCTENEHNOT Cyf BO u3pekata Ha obxaneHaTta npecyga nog cr.1,
obBuHeTUTE M ocrnoboamn ogq OOBMHEHME 3a KPMBMYHOTO AENO LUTO UM ce
CTaBaaT Ha ToBap He HaBedyBajkMu nputoa pdanu ce ocnobogeHn of
06BUHEHME 3aTOa LUTO AENOTO 3a Koe ce 0OBMHyBaaT He € KPUBMYHO Aeno
crnope 3akoHOT UMK MOCTOojaT OKOJSTHOCTW LUTO ja MUCKyyyBaaT KpuBMYHaTa
OArOBOPHOCT, OAHOCHO NMOpaau HeAoKaXkaHOCT Aeka OOBUMHETUTE ro ctopune
KPMBMYHOTO A€eno 3a koe ce obBMHyBaar.
X
-CTopeHaTa cywitectBeHa nospeaa-nospena Ha K3 ce coctom Bo Toa
LITO M3pekaTa Ha npBoOCTeneHaTa npecyaa € HejacHa U Hepasbupnvea BO
AENOT Ha oaniykaTa 3a uspeyeHata KpMBuYHa caHkumja npema o6BMHETHOT.
MmeHo, npBoCcTENneHNoT cyn co obxaneHaTta npecyga obsuHeTnoT [
[. ro ornacun 3a BUHOBEH 3a KPUBMYHO 4eno «3arpo3dyBake Ha CUrypHocTa»
no «4n.144 ct.1» og K3, 3a koe ro ocyaun Ha napudHa kasHa og 30 gHeBHMU
rnobu cmetaHo no 10 eBpa 3a egHa gHeBHa rnoba BO BKynHa AeHapcka
npotmBpeanHoct og 12.300,00 pgeHapu. Baka wu3peyeHaTta napuyHa KasHa
npema 0OBMHETUOT 3@ CTOPEHOTO KPMBUYHO OENI0 € HejacHa o4 MPUYUHA LITO
napudHata kasHa og 30 aHeBHW rnobm cmeTtaHo no 10 eBpa BO AeHapcka
npoTueBpeaHocT oa 615,00 peHapu 3a egHa gHeBHa rnob6a unu 300 eBpa,
ouurnegHo He ofroBapa Ha [feHapckata npoTtueBpegHocT og 12.300,00
AeHapu n3paseHa BO n3pekarta Ha npBocTeneHaTa npecyaa.
X
-CTOpEeHn cywiTecTBeHu noBpeamn Ha ogpenbute og 3Kl Bo cmucna Ha
yn.381 ct.1 1.11 oag 3KI(npeuncteH TekcT) , 6Guaejkm NPBOCTEMNEHOTO
pelleHne He CcoapXu AOBOSHO MPUYMHM 33 pelnTenHu daktu kKou aa
ynatyBaaT Ha CUrypeH 3akiy4yoKk geka NogHEeceHMOT OOBMHUTEN akT oA
owTeTeHnoTt 1. M. og M.K. e HEeHaBpeMEH.
BO u3jaBeHaTa xanba, ce HaBegyBa [eka yLTe BO TEKOT Ha UcTpararta
kora owTeTeHnoT [. 6un xwuB, agBokaT T. X. My 6UNn NOMHOMOLLHWK, HO Of,
cnvcuTe no NpegMeToT HeMOXe fa ce yTBpAu Janu 1 of Kora agBokaTtoT T.X.




My GMI NOMIHOMOLLHMK Ha cera MOKOjHWOT [ Opru unu nak e NOfIHOMOLLHUK Ha
HeroBnoT cuH [., BO cnucute BO MNPegMeToT Hema MNOfHOMOLLHO, o[
UCTPaXHUOT npegMeT Toa HeMoXe [fa ce YyTBpau, Na of Tue MpUYMHU
npBocTeneHnoT cyq Tpeba aa ytBpan ganun agsokaT T.X. 61Mn NONHOMOLUHUK
Ha cera mokojHuoT ., ako 6uno Taka agsokaT T. Tpebamo ga mpuMK u
NPBOCTENEHOTO peLleHne Co Koe e 3arnpeHa nocrankarta Kako U n3BecTyBahe
3a MOXHOCTa O NpOOOoSKyBake Ha KPUBUYHOTO FOHEH-e, Unu nak agsokaT
T.X. e camMo MOMHOMOLLHMK Ha CUMHOT Ha cera nokojHuoT I, 1. M. koj nogHen
cyncugunjapeH OOGBUMHUTEN akT Npeky NOSTHOMOLWHMKOT aasokaTt T.X. og B..

Opf pasjacHyBakeTO Ha OBME OKOSTHOCTWU 3aBUCWU U YTBPAYBaH-€TO Ha
pewmnTeHoT pakT ganu NOAHECEHNOT CyncuanjapHMOT OBBUHUTENEH akT €
HaBpeMeHO NoAHEeCeH 0, OBSlaCTEHO N1Le UM € HEHaBpPEMEH.

X

-O6BuHeTaTa nNojacHUNa geka BO nonuvuujata v 3emane oTucoum of
npctute un ja doTorpadupane, Merytoa of cTpaHa Ha OBNacrteHuTe
cnyx6eHun nuua Hema NnpnbaBeHO HMKAKOB [OKa3 BO BPCKA CO Toa Aanu goara
00 coBnarake Ha nanuiapHuTe JfWHWUKM _MNPOHajaeHW Ha HOBYAHWUKOT Ha
owrTeTteHata Jl. T. co oHune Ha obBuHeTaTa.

ComHeBawaTa BO yTBpAeHaTa (pakTuyka cocTtojdéa rm gosegyea BO
npaware npasBunHaTa NnpMMeHa Ha MaTepujanHoTO NpaBo kKora obBuHeTaTa
3a HaBeJeHUTe JejCcTBuja e ornaceHa 3a BMHOBHA 3a CTOPEHO KPUBUYHO Oeno
“Kpaxba“ og un.235 c1.1 og KS.

Op gpyra cTpaHa, MMajku ja BO npeasug noegvHevHata BpeHOCT Ha
oAd3eMeHUTe npeamMeTM BO [ABaTa criydanm, ce [JoBefyBa BO npallawbe
npaBHaTa KBanudukauuja Ha KPUBUYHOTO [eno, a Co Toa M Janu uma
OBNACTEH TyXuTen.

NmeHo, cornacHo un.235 c1.5 og K3 yTBpaeHO e geka npeB3eMareTo
Ha rOHEeHEeTO 3a KpUBMYHOTO geno on 4n.235 cr.2 og K3 ce Bpwu co
npuBaTtHa Tyx6a o4 KOV MPUYUHWM NO Haorawe Ha OBOj CyA NOBPEAEHU ce Un
nponMcuTe Ha KpMBMYHATa MocTarnka no O4HOC Ha npallaweTo Aann NnocTou
0GBUHEHME O OBNACTEH TYXXUTEN LITO NpeTcTaByBa noBpeda og 4n.381 cr.1
1.5 0g 3KI1.

X

-cogpXuMHata Ha camaTa npuBaTHa Tyxba He e jacHO BO WTO ce
cocTojaT KrneBeTHMYKMTE 300poBM O OOBMHETUOT MpemMa OLITETEHUOT,
O6uaejkn cute 3060poBM HaBedeHM BO npuBaTHaTa Tyxba ce u3BageHu of
KOHTEKCT o4 MUCMEHUOT [oKas-,cornegyBawe” Koj € BO Cnucute BO
npegmMeToT, Nopagun WTO € HejacHO KOW ce Tue UHKPUMUHUPaHn 360poBu o
KOj OLUTETEHMOT Ce NOoYyCTBYBasn NOHWXEH, HaBpeaeH Kon Bune HEBUCTUHUTMW,
a KoM My HaHene wTeTa Ha Heroeata 4ect u yrnen. O yBuMaoT BO
NPUNOXEHNTE MUCMEHN AOKa3MHE MOXe CO CUIYpHOCT Aa ce yTBpau Aeka
O0GBUHETUNOT € TOj KOj LUTO MM U3roTBMI OBa NUCMEHO cornenyBawe U geka e
TOj KOj r0 opraHu3unpan jaBHMOT cOOMp Kako HeoBnacTeHo nuue, buaejkn osme
NMCMEHN JoKa3n ce BO (POTOKONUM, a NPBOCTENEHNOT CyA HE M3BPLUMN YBUA,
BO OpurMHanu, a npecyga Bp3 OCHOBa Ha oTokonun He Moxe ga ce
3acCHOBYBaA.

X

-BO u3pekaTta Ha obxaneHaTta npecyaa HaBegyBa geka 0OBMHETUOT ce
ocnobogysa opf ob6suHeHne cornacHo 4n.342 1.3 oa 3KI, gogeka Bo
ob6pa3noxeHWeTo Ha npecydata NpPBOCTENEHUOT CyAd HaBedyBa Aeka BO
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pejctBnjata Ha OOBMHETMOT He Ce coapXaHu OWUTHUTE enemMeHTU Ha
KpuBnyHoTO Aeno “Kneeeta“ og 4n.172 ct.1 og K3, koe HewTo
npBOCTENEHaTa Npecyaa ja NpaBu HejacHa 1 Hepa3bupnvea
X

-Bo un.375 c1.1 og 3KI1 e HaBeaeHO Aeka rpewkute BO MMUHbATa U
OpoeBUTE Kako M APYrn OYUrneaHn rPeLLKn BO MULLIYBaHETO U CMETaweTo,
HegocTaTouM BO (popmMaTta WM HecorfnacHocta Ha NUMCMeHO wu3paboTeHaTa
npecyaa co M3BOPHUKOT Ke MM Ucnpaemn co NocebHO pelueHne npetcegarenot
Ha COBETOT Ha Gapake Ha CTpaHkuTe unu no cnyxbeHa gormkHocT. MeryToa,
CO_00XaneHoTO pelleHne MNPBOCTENEHUOT Cy[d He M3BPLUMI MUCMpaBKa BO
cMucna fa nocrojaT rpeLlku n HegoctaToumn Bo popmaTa 1 HecornacHocTa BO
nmcmeHo mspaboTeHaTa npecyga CO WM3BOPHUKOT, TyKy MNPOCTENEHWOT CyA
JoHen AoNoSHUTENHa OANyKa COo Koja YCroBHaTa ocyaa npema o6BMHETUOT ja
YCINOBYBa M CO APYr YCNOB - AOKOSNKY 06BMETUOT BO POK OA4 edeH mecel, no
npaBOCUNHOCTa Ha NpecydaTta He MM UCnnaTtu Ha OoWTeTeHUTe NpuaoHecuTe
3a NMMOM, a Bo TOj cnyyaj ycrnoBHaTa ocyaa ke 6buge oTnoBMKaHa U Ka3HaTa
3aTBOp ke buae edekTnpaHa n Ke ce U3BpLUK, LITO € HeJoNnyCTNnBO, Buaejku
NPBOCTENEHMOT CyA CO peLLleHNeTo AOHecyBa coceMa apyra oanyka of oHaa
WTO ja AoHen BO obxaneHata npecyda, nopagu LWTO OBa pelleHune e
HEe3aKOHUTO M UCTOTO OBOj Cyf ro YKMHa

X

-KpuBMYyHO geno “Tewka TenecHa noBpega “ og yn.131 ct.1 og KS.
Baka ytBpaeHaTta haktudka cocTtojba o cTpaHa Ha NPBOCTENEHMOT CyA, Mo
Haolfake Ha OBOj cyg ce goBefyBa MoA CEPUO3HO COMHEHME MMajKU 1 Npwu
TOoa 1 xanbeHnTe HaBOAM UCTaKHATM O4 CTpaHa Ha 0BBMHETMOT, Buaejkn BO
KOHKPETHNOT CNny4yaj NPBOCTEMEHMOT Cy[ CBOETO yBEpyBaw€ 3a KpuBMYHATA
OLroBOPHOCT Ha 06BuHeTNOT bB. B. 04 c.T. He ro 3acHoBan Ha JOBOSHO jacHU
N NpoBepeHn aokasun n aktu. [1pBOCTENEHUOT Cya nako of 3anuCHUKOT 3a
M3BPLUEHO UCMUTYBake ankoxXonM3MpaHoCT COo anapat pgperep Hag
06BMHETNOT M Oof Uckal3oT Ha ceegouuTte A. L|. yTBpavMn geka gBa 4aca no
KPMBMYHNO-NPABHNOT HACTaH CoApXMHATa Ha ankoxon BO KPBTTA Kaj
06BUHETNOT un3HecyBan 1,67 NpoOMWNK, He roO CTaBWN NO4 COMHEBaHE
CTENEeHOT Ha npecMmeTnuBocTa Kaj o6BuHeTMOT. [Mpn BakBa cocTtojba Ha
paboTute, kora nu o6BMHETUOT BO CBOjaTa ogbpaHa HaBen geka ce oceTun
HecnocobeH 3a BO3ehe Ha CONCTBEHOTO BO3UIIO, MOpaaun Toa LWTO HOKTa npea
HaACTaHOT KOH3ymMuparn arikoxos, NPBOCTENEHWOT cyn Oun JormkeH fa ja
yTBpAM AylweBHaTa cocTojba Kaj 06BUHETMOT NpeKy nekap - Heyponcuxujatap.
OBoj cyg cmeTa geka NpBOCTENEHNOT Cya He Aan NpuyYuHM Nopagu kou cmeTa
Aeka O0OBMHETMOT CO ymucria ro M3BpLUMA KPUBWYHOTO [eno, LTO OBaa
npecyna ja npaBu HejacHa.

X

-OcHoBaHK ce xanbeHnTe HaBoAM 3a ofnykaTta 3a Tpowiouu, buaejkm
npsocTteneHnoT cyn onpegenun 2.000,00 geHapu Tpowouu 3a npeTtpec 3a
15.09.2010 roa. 6e3 ga nage obpasnoxeHwe Ha LWITO TOYHO cCe ogHecyBaaT
Tne 2.000,00 geHapwn, nopagu LWITO BO OBOj Aen CyaoT ja yKuHa npecyaara.
Mpn NnoBTOPHOTO oanyyyeBawe cornacHo 4n.89 cr.2 og 3KI1, npeocTeneHnoT
cyn Oda yTBpau Odanu ce ocHoBaHo npusHaeHn Tne 2.000,00 geHapu Kako
TPOLUOLN M TOYHO Aa YTBPAM NO OCHOBM o4 AgBokaTtckata Tapuda Ha wTo ce
ofHecyBaar.

X
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-Bo kOHKpeTHMOT cny4yaj ce paboTn 3a eaeH KPUBUYHO-NPABEH HACTaH
wTto ce oaurpan Bo c.3. Ha geH 04.04.2011 rog. v nopagun Koj 6wune
nogHeceHn Ape npuBatHuM Tyx6um o OcHoBHuoT cyg Bo [. K.6p.45/11
nogHeceHa Ha 08.04.2011 roa. n K.6p.59/11 nogHeceHa Ha 22.07.2011 roa., a
BO 3aKOHCKWM NpeasuaeHnoT pok oa 4n.48 ct.1 og 3Kr1.

Cnopen ogpenbute Ha 4n.29 ct.7 og 3Kl npBocTeneHnoT cya 6wn gomkeH
OBMEe OBa npeaMeTy fda M cyau 3aedHO CO CrojyBakwe Ha nocrarnkara,
OGuaejkm camo Ha TOj Ha4YMH BO BaKBMTE Clnyyan MOXe fa ce AOHece npaBuiHa
N 3akoHuTa oanyka. Co oagenHoTo Ccydewe Ha OBWE KPUBUYHWU npeameTu
HEMWHOBHO [foara A0 NOrpewHo ofnydvyBakwe, 0cobeHo nopagu Toa LTo
CTpaHKuTe u ceegoumte merycebHo ce noBp3aHu M JaBaaT KOHTPAAMKTOPHMU
nsjaem npeg cynot. McTo Taka BO BakBM crydam Kora oggenHo ce cygar
KpUBUYHUTE nNpeameTn, a npousnerysaat o WUCT HacTaH, ce pJoara o
YTBpAYyBak€ Ha pasnnyHn akTUYKM COCTOjOM, LUTO HE CMee Aa Ce CIyyun BO
CyOCKOTO rnocTanyBawe. 3artoa HenpasunHata nNpuMMeHa, OOHOCHO
HenpumeHaTa Ha ogpeabata o un.29 cr.7 og 3KIM wmma BnujaHue Ha
HenpaBWiHO M HE3aKOHUTO AOHecyBawe Ha obxaneHaTta npecyga, CO LWTO
NPBOCTENEHMOT CyA CTOpPUI WM CcywTecTBeHa noBpefa Ha oppeanbute oA
KpuBMYHaTa nocrtanka og 4n.355 cr.2 B.B. co un.29 ct.7 og 3KIr1.

X

-P.-npBocTeneHnoT cya norpelHo ro npumeHnn K3 kora Hawon geka
BO [JejcTBMjaTa NpPeEB3EMEHW O CTpaHa Ha OOBUMHETUOT a KOHKPETHO
HaBeJeHM BO Wu3pekaTa Ha MnpBoOCTeneHaTa npecyga ce cogpXaHu
06jekTMBHUTE N CyBjeKTUBHUTE enemMeHTW Ha KpuBMYHOTO Aeno “TenecHa
nospega“ no un. 130 c1.1 og K3 n objekTuBHUTE N CyBjeKTUBHUTE eneMeHTH
Ha KpuBWYHOTO Aeno “3arposyBane Ha curypHocta“ og yn. 144 cr.1 og KS.

Mo Haorawe Ha 0BOj Cyd, BO KOHKPETHWOT Criyvaj ako ce uMma BO
npeasua YTBPAEHMOT akT geka 06BMHETUOT Cnpema NpUBaTHUOT TYXUTEN,
ynaTun cepuo3Ha 3akaHa co 36opoBuTte “ ke Te 3akonam Kako jape, cera npej
CynoT He GuBa, ama ako Te cpeTHam BOo PagoBuuw, ke BMAMLW LITO Ke TU
HanpaBaMm, ke Te Tenam“ NCTOBPEMEHO M BO MOMEHTOT kora 6uno aejctBneTo
Ha U3BpLUYyBake M Ha KPUBMYHOTO AENOo TefnecHa nospeda, He MOXe Ja ce
npucatM CTaBOT Ha NPBOCTENEHMOT CyA [Oeka OOBMHETUOT cTopun AOBe
KpuBnyHu gena og yn 130 ct. 1 og K3 nun 144 ct. 1 og K3.

Bo koHKpeTHWOT cnyyaj, uMajku ro BO npeasua, BpemeTo Ha
N3BpLIYyBak-€TO Ha [OBETe KPMBMYHM [enia, OBOj Cyd CcMeTa [eka, BO
AejCTBMETO Ha M3BpLUyBaH€ Ha MOTELKOTO KpMBMYHO Aesno of yn. 130 cT. 1
oa K3 ce KoHcymupa OejcTBMETO Ha U3BpLIyBaH€ Ha MNOMECHOTO KPUBWUYHO
perno og un 144 cr. 1 og K3. Co peanusmpaHuoT u3ndku Hanag Bp3
NPUBaTHMOT TYXWUTEN, M WCTOBPEMEHO YynaTeHUTE 3akaHyBa4ykum 3060poBw,
06GBMHETNOT BO TOj MOMEHT ja peanuaupan n 3akaHata BO 3arpo3yBar-eTO Ha
CUrypHOCTa Ha NPUBATHUOT TYXXUTEN.

X

-CTopeHaTa cywtecTBeHa nospena ce COCTOM BO TOA LUTO n3pekata Ha
obGxaneHata npecyga, npoTMBpedn cama Ha cebe M Ha cogpxuHaTta
n3BedeHnTe Ookasu, Bo obxaneHaTa npecyga He e YTBpPAEH PeLunTenHUOT
dakT, gann obBMHETUOT kOj BN OAroBOPHO nuvue BO npaBHOTO nuue, (M1 a
notoa 1), moxe ga Guae 3a00mKeH Kako 06BMHET-HOU3NYKO NULLe, CO oanyka
33 MMOTHOMNPAaBHOTO Bapam-e.

OcTaHyBa HejaCHO o KOW MNpUYMHW BO WK3pekaTa Ha npecygaTa
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0OBMHETMOT KakO OArOBOPHO NULE Ce TEepeTU U 3a BPEMEHCKMOT nepuoa oA
01 mecewn 2005 rogmnHa go 15.03.2008 roanHa, 3a Koj nepuog 0OBUMHETUOT He
61N 0AroBOPHO NuLE NpwW NPaBHOTO MWL, a OBOj Nepuog He e ondaTteH BO
bUHAHCOBOTO BelUTa4YeHe Kako Nepuof Kora Ha owTeTeHuoT [ He my bune
nnakaHyn NPMAOHECU 3a MEH3UCKO OCUTOPYBaH-E.
X

-0 YBMAOT BO CNMCUTE Ha NpegMeToT BMAHO € Aeka obsuHeTmoT [.
ce ToBapu 3a KpuBun4HO aerno “Cunyesame” og un. 186 ct.4 B.B. co cT.1 o K3.

Mmajkm BO npeaBua pAeka 3a NpeaMeTHOTO  KPUMBWYHO — OEero
npBOCTENEHMOT cya 6m Tpebano aa cyan BO COBET COCTaBEH Of €AeH cyauja
M OBajua NopoTHMUM, a o4 YBMAOT BO CNUCUMTE BO NpeaMeToT BUOHO € Aeka
cygen cyauwja noeamHel, BO KOHKPETHMOT Criyvaj noBeke O4 OYUrnegHo e
AeKa npBOCTENEHWNOT Cyq CTOpWI CylITeCTBeHa noBpeda Ha ogpenbarta Ha
KpMBMYHATa MnocTtanka, Koja noBpega € o4 anconyTeH Kapaktep Ouaejku
npBoCcTeneHaTa npecyaa ja AoHen cya Koj He 6un NponuMCcHO COCTaBEH, a
nopaam Koe HewWwTo 1 nctaTa e HenogobHa 3a UCNUTyBawE O CTpaHa Ha OBO;j

cya.

X

-NpBOCTENEHaTa npecyga Mo ogHOC Ha obeuHetute T. 1 J. e
npoTBpeYHa CO coapXuHata Ha WU3BEOEeHMTE [oKasn, a WUCTo Taka
HanagHaTata npecyga BO TOj AeNfl HeMa [MPUYUHKM 33 peLInTesiHUOT dhakT,
geka obsmHeTute T. 1 J. 3Haene Ageka HanpaBeHUTE JIaXXHWU jaBHU MUCMpaBu
LiacumTe Ha NnpegMeTHuTe aBTobycun 6une naxHu. Bo cnncute Ha npegmeToT
HemMa HUTY edeH [oKa3 Bp3 OCHOBa Ha koj G MOXeno ga ce 3aknyyun aeka
o6BUHETUTE O 3Hane oOBOj OMTeH (pakT-geka HanpaBeHWUTE NaXHW jaBHU
ucnpasm - wacumTe Ha aBTobycuTe Cce CO naxHu 6poeBu, OOHOCHO CO
npenpasaHn 6poesu

X

-n3peka Ha obxaneHaTa npecyga € HejacHa of NMpuWYMHA LITO HE €
HaBedeHO Ha Kou ycrnosu He Guna npucno3obeHa Gp3vHaTa Ha OBUXKEHETO
Ha BO3WIOTO Of CTpaHa Ha OOBUHETUOT, HATY NaK € HaBeJeHO COo Koja bp3nHa
06GBMHETNOT O YynpaByBan BO3WUMOTO,00HOCHO koja ©Op3vHa He 6Guna
npunarogeHa Ha ycrnoBsuTe 1 cocTtojbata Ha naToT.

NpBOCTENEHMOT cya ro ornacun o6BMHETMOT 3. 3a BWHOBEH 3a
KPMBUYHUTE Aena WwTo My ce CTaBaT Ha ToBap, a Of BeluTadyerweTo og bupoTto
3a Cy[CKM BeluTayewa ce yTBpayBa Aeka 0OBMHETMOT BO MOMEHTOT Kora ro
ynpaByBas BO3WUNOTO yApwi BO 3anpera Koja LTO ce ABWKena npepn Hero,
OOHOCHO CO BO3WUIOTO YAPUI BO 3adHaTa CTpaHa of 3anperaTta, kKoja WTo Ha
pervoHarHuoT naT ce Haorana HeaZeKkBaTHO onpemeHa 3a 6e36egHO y4ecTBO
BO coobpakaj - HOK, ocobeHO co ornep Ha bakToT Aeka cTaHyBa 360p 3a
pervMoHaneH naT, Ma Kako TakeBa, COrflacHO BeLWTOTO nuue, wuctarta
npeTcTaByBana noTeHUujanHa OnacHOCT, HEOCBET/EHa MOABWXKHA Npernpeka
3a ApyruTe y4ecHUUmM Bo coobpakajoT, Kako U 3a OOBUHETMOT BO KOHKPETHNOT
cnyvaj.

X

-cocfywaHo € camo 06BMHETOTO oaroBopHo nuue I T, HO He u
NpeTcTaBHMK Ha OGBMHETOTO MpaBHO nuue, a co obxaneHata npecyga u
06BMHETOTO OArOBOPHO M OGBMHETOTO MPaBHO NULE CE OrNaceHn 3a BUHOBHM,
OCYOEeHU Ce Ha Napu4yHa KasHa u Toa oaroBopHoTo nuue 30 AHeBHU rnobu Bo
aeHapcka npotumeBBpegHocT of 18.420,00 fgeHapu, nNpaBHOTO nuvue Ha
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napuyHa kasHa Bo usHoc og 100.000,00 geHapu, BO cmucrna Ha yn. 96-B oa
KS.

Bo rmasa 29 oa 3KI1 noyHyBajkm of 3akoHckaTa ogpenba Ha_un. 511
no un. 523 oa 3KI1, ce npegsuaeHu oapenduv 3a yTBpAyBawe Ha KpuBMYHATA
OLrOBOPHOCT Ha OBGBMHETOTO NpPaBHO 1unuUe, OA MOKPEHyBaweTO Ha
KpMBMYHATa nocTanka of OBMacTeHMOT jaBeH O0OBMHUTEN, na Ao
AOHECYBaH-ETO Ha Oanyka npend HaanexXHHUOT cyn, Kowm oapenbu He ce
NPUMEHETN O NPBOCTENEHUOT CyL BO KOHKPETHUOT crnyyaj. Mery gpyroTo, BO
un. 514 ct.2 og 3KI1 e npeaBnaeHo aeka, ako OBMACTEHUOT NPETCTAaBHUK HA
00BMHETOTO NPaBHO NULIE € U CaMUOT OOBUHET 3a KPUBUYHOTO AEI10, 33 KOe
ce BOAM nocranka M NpPoTUB NPaBHOTO NULE, BO TOj Cy4Yaj NpaBHOTO NULLE €
OO/MKHO Aa onpeaeny co NMCMeHO NOMHOMOLLHO ApYr NPeTCTaBHMK o4 peaoT
Ha OArOBOPHUTE NMLA, Taka LWTO € NpeaBuaeHoO U u3gaBamwe Ha MUCMEHO
NnonHoOMoLLHO, koe Tpeba aa ce gage v Nped NPBOCTENEHWOT cyh, a cyaoT
npes nNOYETOKOT Ha [NaBHHUOT MNpeTpec Ke ro yTBpAW UAEHTUTETOT Ha
NPeTCTaBHMKOT Ha NPaBHOTO NUUE N HeroBuTe OBfacTyBaka 0O MPaBHOTO
nvue fa yyYecTByBa BO nocTankaTta. Bo 1.4 oa uctarta 3akoHcka oapenba e
npeaBMaeHo aeka, NPaBHOTO NMLE aKO HE CUM oapean NPeTCTaBHUK BO POK 04
8 OeHa o4 NpMeMoT Ha NoKaHaTa 3a rMaBeH NpeTpec, Torall HaaneXxHWoT cya
oapeayBa NMPeTCTaBHUK Ha NPaBHOTO JMLE NO Cny)X0eHa A0MKHOCT 1 3a Toa
NPaBHOTO NNLLE KE 0 N3BECTMU.

CTOpEHa e MUCTO Taka M cylTecTBeHa noBpeda BO cMmucna Ha un. 381
ct.1 17.11 og 3KI (MpeuncteH TekcT), Buaejkm m3pekaTa Ha npecygaTta e
HejacHa 1 Hepa3bupnmea No 0gHOC Ha 0OBMHETOTO NPaBHO N1Le, OAHOCHO BO
m3pekara Ha npecygata He € HaBedeHO BO LUTO Ce COCTojaT Npe3eMeHuTe
JejctBvja mnv _nponywTeHn AdejcTBuja og cTpaHa Ha 0OBMHETOTO NpaBHO
nuue, CoO KOW € CTOPEHO KPMBUYHOTO Aeno ,Ynotpeba Ha ucnpasa Cco
HeBUCTUHMTA coapxmHa“ oa yn. 380 cT.2 oa K3, Bo cmucna Ha un. 3 og 31
Ha K3 (Cn.secHuk Ha PM 6p. 114/09) kage ce npeaBuaeHn ycnosute nNoa Kou
NpaBHOTO NuUe Moxe Aa buae oaroBOPHO 3a CTOPEHO KPUBWUYHO AENO M BO
KOj crnyyan Moxe fa nocTon KpuBUYHA O4rOBOPHOCT Ha NPaBHOTO NuLe.

X

-OCHOBAHO Ce& NOCTaByBa Mpallak€TO Adanv OLITETEHMOT CO MoneaoT
ce [OBwWxen NponucHo no 6yneBapoT, O4HOCHO Aanu Toj u cBegokoT M.
NMPOMNMUCHO MnpeB3ene AejcTBue Ha NpecTurHyBakwe Ha ob6BuHeTnOT A. A. of C.
K., . Cekako no Haofak€e Ha OBOj Cyq OArOBOpP Ha OBWME MNpallaka MoXxe [a ce
oobue camo  OOKOMKy ce uM3BpLiM coobpakajHO BeluTayere, MNpeky Koe
BelUTayeHe NPBOCTENEHMOT Ccyq Ke MoXe Aa YyTBpAW danu  y4yeCHUUMTe BO
coobpakajHata He3roga UM HeKoj o HMB KakBW MPOMyCcTn umane, notoa ga
ce yTBpAn Op3vHaTa Ha ABWXKEHE Ha MONEeaoT Ha OWTETEHUOT W O KakBO
BNuWjaHne uctata 6una 3a cnydvyBake Ha coobpakajHaTta Hesroga, notoa
Aanu npecTtUrHyBakweTO Ha OLUTETEHUOT CO HErOBUOT MoMe Ha BO3UITOTO Ha
00BMHETMOT OMMNO NPOMNUCHO, Aanu OTKAKo OOGBMHETMOT CO BO3WIOTO Ce
HaloMN Ha neBaTa KOMOBO3Ha feHTa Ha OyneBapoT, owTeTeHnoT Pobept
Tpebano ga ro nponywTtyu OGBMHETMOT ga ro 3aBpwn AejCTBUETO -
CBPTYBakE MOMYKPY)XHO BO fIEBO UMM Mak OOBBUHETUOT BO KOHKPETHUOT
Ccnyyaj HenponuCHO ro npeB3en Toa [ejCTBME Ha CBpTyBawe, Ma Kako
pesynTtaT Ha Toa AoLwWno Ao coobpakajHaTa Hesroaa.

X
-cywiTecTBeHa nospeaa Ha ogpenbute oa 3KIM Bo cmucna Ha un. 381
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cT.2 og 3KI (npeuncteH TekcT) B.B. co 4n. 406 ct1.3 o 3KI1, 6ugejkn BO
TEKOT Ha rnaBHMOT MpeTpec 1 Npu AOHECYBaweTO Ha obXaneHata npecyaa,
NpBOCTENEHMOT cya He npumeHnn oapenba og 3KI1, a Toa e ogpenbaTa Ha
yn. 406 ct.3 og 3KIM, a TOa BMAMjaenio BpP3 3aKOHUTOTO MWMPaBUIIHO
AOHecyBak€e Ha npecygara.

CornacHo un. 406 ct.3 og 3KI1, npBocTeneHNOT cyd € Bp3aH 3a
yKaKyBah-aTa M3HecCeHM BO offiykaTa Ha MOBMCOKWUOT cyf, BO CMUCIIa Ha Toa
Aa ce u3BegaTt cuTe NpoLecHW AejcTBMja M a ce pacnpaBaT CUTE CrMOPHU
npallarba Ha Koj yKaxkan BTOpOTEeNeHWOT Cy BO CBojaTa OAnykKa.

Mo oueHka Ha OBOj cyq NPBOCTENEHNOT Cy4 He cocnyuian BewTo nvue
fiekap _crneumjanucT _Heyponcuxujatap 3a _yTBpAyBawe Ha akToT _ganu
06BMHEeTMOT [1 BO BpEMETO Ha M3BPLIYBaH-€TO Ha KPUBWUYHOTO Aeno 6un
CBECEH 3a CBOMTE MNOCTANKW LUTO MM MNpeB3emMan, Taka LUTO NPBOCTENEHUOT
Cyl Ce CTaBa BO yriora Ha BewTo nuue u npudakwajku rm uckasmte Ha
cocriylwaHuTe cBuaeTenn Ha rMnaBHWOT MpeTpec , a Toa ce OBfacTeHuTe
cnyx6enn nuuya Ha NMC P 4 M un A A koHcTaTtupa 6e3 ga nocTtojaT aprymeHTu
N n3BeneHn gokasu 3a Toa aeka o6BmMHeTMOT aHye 1 Nokpaj Toa LWTO Mman
BUCOK MPOLIEHT Ha allkoxosj BO OPraHn3moT, 3a BpeEME Ha KPUBUYHO NPaBHUOT
HacTraH bun cBeceH 3a CBOMTE MOCTanku, MOXen crnobogHo aa pasroBapa co
oBfnacteHuTe cnyx6eHun nuua u ga ce Asvxkn 6e3 NnoMoLl o4 Apyro nuue.

X

-OcHoBaHu ce xanbeHnte HaBOAM MO OAHOC Ha yTBpAeHaTa dpakTuyka
COCTOja Koja MO Haofake Ha OBOj Cy[ € 3aCHOBaHa Ha HeJOBOJSIHO NPOBEPEHU
Aokasun n gpaktu

Op ceTo norope n3HeceHo, MMajkm BO npeaBua geka 06BMHeTUTE He ce
3aTekHaTu Npu U3BpLLIYBAHETO HA OENOTO, HUKO] HEe T Buaen Ha KPUTUYHOTO
BpPEME U MECTO, HUKY Kaj HMB Ce MpoHajaeHn NpoTUBNPABHO UCEYEHUTE ApBa,
kora u_ceegoumte J. B. n JI. H. wymoyyBapu Bo JI,MakegoHckm Lu.”
pacnpallaHy _npen NpBOCTENEHMOT Cyd Kaxane aeka W3Bpluvune yBua BO
lymata Ha owTeTeHaTa kage ummano becnpaBHa ceva, HO Hemarne HUKaKBU
CO3HaHMja KO MOXen [a ja u3BpLUM Hedo3BofieHaTa ceva, yTBpaeHaTta
dakTnyka coctojba of CTpaHa Ha MNPBOCTEMEHMOT Cyd € HeuenocHa,
3acHOBaHa Ha HeJOBOMHO NpoBepeHn aokasn u daktn . Og oBMe NPUYNHKN ce
AoBeayBa BO Mpallawe npaBuiiHata NnpuMeHa Ha MaTepujanHoTo NpaBo Kora
rm ornacun o6BMHETUTE 3a BUHOBHU 3a CTOPEHO KpuBu4YHO aeno “Kpaxba“ oa
yn.235 ct1.3 B.B.cO un.22 of K3, nopagn wTo cnegysawe obxaneHaTa
npecyga ga ce yKMHe W NpegMeToT BpaTuM Ha NPBOCTENEHUMOT Cyad Ha
NOBTOPHO cyaeHse.

X

-CTopun cywTecTBeHa noBpefa Ha oapeabute Ha KpuBuMYyHaTa
nocrtanka og vneH 381 ct.1 1. 11 og 3KI1.

Mo Haorake Ha OBOj Cyd Baka [ajeHaTa u3peka BO npBocTerneHaTta
npecyga e HejacHa , Hepa3bupnvea , OAHOCHO He € YTBPAEH CO CUIYPHOCT
BPEMEHCKNOT Nepuog 3a koj 0OBMHETUOT He ja AaBa usgplikaTta 3a HeroBoTo
ManoneTHo aeTe.

X

-meHo npBocTeneHnoT cyg ro ornacun o6snHeTnoT C 3a BUHOBEH 3a
kKpuBunyHo geno no 4n.130 c1.1 og K3 n 3a kpnBuyHo geno no 4n.173 ct.1 og
K3 n My mnspekon ycnosHa ocyda-napuyHa KasHa, Merytoa npu uspekyBahe
Ha eQUHCTBEHaTa NapuyHa kasHa NpBOCTENEHUOT Cy NapuyHaTta KasHa He ja

15



n3pasun Bo rnobu, cornacHo 4n 44 ct 4 og K3 B.B. c0.38-a cT 2 o K3 TyKy
camo rm cobpan OBeTe MNoeauHeYo M3peyvYeHM NapuyHM KasHu 3a aABeTe
KPUBWYHW Jena, a UCTOTO ce oAHecyBa v 3a 06BuHeTHoT K B Koj e ocyaeH 3a
TP KpmBMYHM gena o no 20 aHeBHM rnodbm cmetaHo no 10 EBpa BO
AeHapcka npotmBBpeaHocT oa 614,00 neHapu 3a egHa gHeBHa rnmoba mnm Bo
BKyneH mnsHoc oa no 12.420,00 geHapu, merytoa BO eANHCTBEHaTa napuyHa
Kas3Ha He ce HaBefeHn 6pojoT Ha rnobuTe Kako eaAMHCTBEHA Napu4Ha KasHa,
nopagu LWTO M3pekaTa Ha MpBOCTeneHaTa npecyga, a co Toa M uenaTta
npecyaa e HejacHa u Hepasbupnuea.

MmeHo npBocTeneHnoT cyq ro ornacun o6smHeTMoT C 3a BUHOBEH 3a
KpuBunyHo geno no 4n.130 c1.1 og K3 n 3a kpnBuyHo geno no 4n.173 ct.1 og
K3 n My mnspekon ycnosHa ocyaa-napuyHa KasHa, Merytoa npu mspekyBare
Ha eQUHCTBEHaTa NapuyHa kasHa NpBOCTENEHUOT Cy NapuyHaTta KasHa He ja
n3pasun Bo rnobu, cornacHo un 44 ct 4 og K3 B.B. c0.38-a cT 2 o K3 TyKy
camo rm cobpan OBeTe MNoeauHeYo M3peyvYeHM NapuyHM KasHu 3a aABeTe
KPUBWYHW Jena, a UCTOTO ce oaHecyBa u 3a 06BuHeTnoT K B Koj e ocyaeH 3a
TP KpmBMYHM gena o no 20 aHeBHwM rnobm cmetaHo no 10 Epa BO
AeHapcka npotmBBpeaHocT o 614,00 neHapu 3a egHa gHeBHa rnmoba mnu Bo
BKyneH unsHoc oa no 12.420,00 geHapu, merytoa BO eANHCTBEHaTa napuyHa
KasHa He ce HaBefeHW 6pojoT Ha rmobuTe Kako eaAMHCTBEHA NapuvHa KasHa,
nopagu LWTO mM3pekaTa Ha MpBOCTeneHaTa npecyda, a co Toa W uenata
npecyaa e HejacHa u Hepasbupnuea.

X

-MmeHo, op yBuooT BO cnvcuTe NO NpeaMeToT BUMAOHO € Jeka
00OBMHETUTE Ce TOBapaT Kako COWU3BPLUUTENN Aeka CTopune MnpoAoIKEHO
KpvBMYHO geno “Tewka kpaxba“ op 4n.236 cr.4, Taka WTO u3pekata Ha
npecyaarta coapXu YeTupm TOYKK, AoAeKa BO 06pasnoXeHneTo Ha npecyaaTa
NPBOCTENEHNOT CyAd HE Ce Mpou3HEecyBa MO oadenHuTe OejcTBuja 3a Kowu
00BMHETUTE W _Orfnacun 3a BMHOBHUW, HUTY MaK Ce HaBeOeHW NPUYUHUTE MO
OOHOC Ha Toa O4 Kade NPBOCTENEHMOT Cyd WM3BMEKON 3aky4vyoK Aeka u
ABajuata OOBMHETW yyecTByBane BO W3BPLUYBAHETO Ha CUTE NOOAENHU
AejcTBMja HaBedeHN BO M3pekaTta, CO LWTO CTopun noBpeaa Ha oapenbata oa
4yn.374 ct1.6 on 3KI1.

X

-CTopeHaTa cyluTecTBeHa NoBpeaa ce COCTOM BO Toa LUTO M3pekaTa Ha
npecyaata e HejacHa, Hepas3bupnvea M NPOTUBPEYHa Ha coapXuHaTa Ha
n3BedeHNTe JoKa3u .

Cepvo3HO ce AoBedyBa Mo COMHEHWE YTBPAEHMOT pelunTeneH akT
Ha NPBOCTENEHMOT Cyd, 04 KOW MPUYMHWU NocedeHaTa ApBHAa maca ocTaHana
HeaoyTypeHa BO nMnaHvHata . [danu Toa e nopagu MNponylwTakeTo Ha
[OOIMDKHMOT Had3op Ha OBOj OOBUMHET,  IOLIMTE BPEMEHCKU YCMOBM UM
HeHaBpPeMEHO M3BpLLEH AOTYp Ha ApBa O NULETO aHraxupaHo 3a Toa. OBoj
pelumTeneH gakT No MUCINEHE Ha OBOj Cy[ OCTaHan He YTBPAEH, a UCTUOT e
of GMTHO BNWjaHWe 3a YTBPAYyBake Ha NPUMYMHUTE 3a HacTaHaTaTa wwTeTa.

X

-Mopaan Hanpeq cTopeHaTa cyluTecTBeHa noBpeda ce AoBeayBa Nof
onpaBOaHO COMHEHMe 1 yTBpAeHaTa dakTuyka coctojoa, noceGHO Nno oaHOC
Ha (pakoT o4 Koe Nnuue W oA kade NOoTeKHyBaaT TenecHUTe NoBpeau
KOHCTaTUpaHW Kaj NPUBATHUOT TYXWUTEN W Oanv TakBuTe noBpeau HaBUCTUHA
MYy I'M UMa HaHeceHO OOBMHETUOT 3aedHO CO HEroBMOT CUH, @ Ha KOe HeLTo
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OCHOBAHO YKa)KyBa anutenoT BO u3jaBeHata anba. Of yTBpayBaweTO Ha
OBOj pewuTeneH akT 3aBuCM U NpaBuiHaTa NpMMEHa Ha MaTepujanHoTo
npaeBo, nopagu LWTO creadysBalwe obxaneHaTa npecyda ha Ce YKUHe W
npeamMeToT BpaTh Ha NPBOCTENEHNOT CyZ Ha NOBTOPHO OAMyYyBaH-€
X
-BO OCTaHaTUOT Aen 06GBMHEHMETO OCTaHaro HENPOMEHETO, LUTO 3Ha4n
NPBOCTENEHMOT CyA MOXen cnoped o6BmMHeHneTo obBmnHeTMOT «E.3.» ga ro
ornacu 3a BMHOBEH 3a Hennakawe Ha u3gplikata Ha Herosute Tpu
ManoneTHuM geua 3a nepuogoT o 15.10.2010 roamHa, na go 27.04.2011
roguHa, a He Kako LUTO e HaBeJeHOo BO u3pekaTa “0o aeHec”. NocranyBajku Ha
TOj Ha4MH Kako LTO € HaBedeHo BO obxaneHaTta npecyga noBeke of,
oyurnegHo e aeka NpBOCTENEHUOT Cy[d o Npevyekopun OOBMHEHMETO BO
norneg Ha nepuoaoT, OrfacyBajkM ro  3a BUHOBEH OOBMHETMOT [Oeka
ogberHyBan ga njaka u3gplika Ha HeroBuTe aella 3a nNepuof 3a Koj He bun
00BMHET CO NogHeceHnoT obBMHMUTENEH npeanor Ha OJO PagosuL.
X
-BO OCTaHaTUOT Aen 06GBMHEHMETO OCTaHaro HENPOMEHETO, LUTO 3Ha4n
NPBOCTENEHMOT CyA MOXen cnoped 06BMHeHneTo obBmHeTnoT «E.3.» ga ro
ornacu 3a BMHOBEH 3a Hennakawe Ha u3gplikata Ha HeroBute Tpu
ManoneTHn Aeua 3a nepuogot o 15.10.2010 roguHa, na go 27.04.2011
roguHa, a He Kako LUTO e HaBeJeHOo BO u3pekaTa “0o aeHec”. NocranyBajku Ha
TOj Ha4YMH Kako LITO € HaBegeHo BO obxaneHata npecyaa noBeke of
ounrnegHo e geka NpBOCTENEHWOT Ccyh ro npeyekopun 06BUHEHMETO BO
norneg Ha nepuodoT, OrfacyBajkm ro 3a BMHOBEH OOBMHETMOT [eka
onberHyBan ga nnaka msgpluka Ha HEroBuTe feua 3a Nepuoa 3a koj He 6un
00OBMHET CO NogHeceHUoT obBuHMTENEH npeanor Ha OJO PagosuLu.
X
-caMmnoT (pakT LWTO BO WUCTOTO OBa rpadposyioWKO BeliTayere e
HaBedeHO Oeka CO Oorned Ha Toa LTO PakonMcoT BO MOTNUC HamnuwaH BO
cnorogbarta 3a npectaHok Ha paboTeH ogHoc Bo pybpukata “PaboTHuKS,
npetctaByBa KpaTka rpadmuka uenvHa , 6e3 jacHO odopmeHn Oyksn,
BEWTUTE nuua He Owune BO MOXHOCT Oa M3BpLIaT  MAEHTUAUKALMOHA
nocranka co Koja bu moxene ga yTepAaT Aanu CMOPHUOT pakonuc BO NOTINUC
€ WOEHTUYEH U1 HEe CO JOCTaBEHUOT HECMOPEH NOTNUC 04 06BUHETUOT.
Mmajkn ro Bo npeaBua rope HaBegeHOTO, a CO Orfed Ha Toa Aeka
06BMHETNOT BO CBOja opbpaHa KaTeropuMyHo TBPOW LeKa He 0 CTOpWII
KpuBMYHOTO Aeno “dancudukyBawe ucrnpasa“, HanpoTMB UCTUOT HaBedyBa
AeKa uenaTta AOKyMeHTauumja 3a cdmpmarta ce u3rotByBana oOf CTpaHa Ha
nuuata BpaboTeHM BO KHUIOBOCTBOTO Ha dwumpmaTa, Koja oabpana
NpBOCTENEHMOT cya 6un Ao/mKeH Ada ja NpoBepu, a Aypwu notoa Aa u3sene
3aKSTy4OK 3a HeroBaTa KpMBMYHA OArOBOPHOCT, OBA O NMPUYMHU LUTO COrNacHo
4n.14 og 3K “CynoTt e gomkeH BUCTUHUTO M HAMNOJSTHO Aa rv yTBpau aktute
LUTO Ce 0f BaXHOCT 3a AOHECyBak€ Ha 3aKOHUTa oaflyka W CO €AHaKBO
BHUMaHME da rM ucnutyBa WU YTBpAyBa Kako (hakTUTe LWTO ro ToBapar
O0BGBUHETUNOT Taka 1 OHWME LUITO My 04aT BO KOPUCT®.
X
-NPBOCTENEHNOT CyA CTOPWUN CylUTeCTBEHa noBpefa Ha oapenoduTe Ha
KpuBu4yHata noctanka no 4n. 381 ¢1.1 1.10 og 3KI1 Ha koja noBpeaa 0BOj cyq
BHMMaBa No cnyxb6eHa JormKHOCT BO cmucna Ha yn. 393 c1.1 7.1 og uctmot
3aKOH, kKage onpeneneHo e Aeka BTOPOCTENEHMOT Cy/ ja UCNUTYBa NpecyaaTa
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BO OHOj fien BO kOj ce nobuea co xanbaTta, HO cekorawl Mopa ga cnyxbeHa
OO/KHOCT [a ucnuta Januv NocToum noBpefa Ha oapeabuTte o KpvBuyHaTta
noctanka og yn. 381 croan 1.1, 5,6, 8 4o 11 Ha OBOj 3aKOH.

Bo KOHKpeTHMOT cny4aj co AOHeCyBaweTO Ha obxaneHaTa npecyaa e
nospeaeHa oapeabarta Ha yn. 395 og 3KI1, cnopen koja AOKOMKY € u3jaBeHo
Xanba camo BO KOpUCT Ha OGBUHETUOT, NpecyaaTa He cMee fa ce U3MEHM BO
HeroBa LUTeTa BO O4HOC Ha NpaBHaTa OLeHKa Ha AenoTO UMM Ha KpuBmM4yHaTa
caHKuuja.

X

-N3pekaTa Ha npecypata e HejacHa W Hepas3bupnuea Co Toa LUTO BO
Hea He e HaBeJeHO MeCTOTO Ha CTOPYBaH-€TO Ha 4en0TO 3a KOe Ce OorfiaceHu
3a BMHOBHW, Kaje ce WM3BpLUEHM AejcTBUjaTa o4 CTpaHa Ha obBuHeTuTe A. A.
n E. W., Ha 4nja B6eH3nHCKa nymna u CO OBME AejCTBUja KOMY My € HaHeceHa
lwTeTata, Mako BO OOBMHEHMETO OBME (PaKTU U3PMUNTO Ce HaBedeHu. Mimajku
BO NMpeaBua Oeka BO _um3pekaTa Ha obxaneHata npecyga Tpeba na 6uae
TOYHO HaBEOEHO BPEMETO, MECTOTO U HaYMHOT Ha W3BpLUYBak-€ Ha
KDMBMYHOTO [O€eNio, BakKBMOT HEOOCTAaTOK Ha yTBpAyBake Ha MECTOTO Ha
M3BpLUYBake Ha KPMBMYHOTO [En0 ja npaBuM u3pekata Ha obxaneHarta
npecyaa HejacHa u Hepasbupnuea.

X

-Mo oueHa Ha 0BOj cyn NPBOCTENEHUOT cya cTtopun nospena Ha K3 un
Toa Ha 4n.242 ct.1 B.B. cO 4n.22 n B. B.co 4n.122 1.30 og K3, Gugejkn
norpelleH e cTaBoT Aeka MonedoT He € MOTOpHO Bo3uno. MmeHo of
nsBpleHaTa aHanmsa u Ha 4n. 2 og 3W[ Ha 3BCIT (Cnyx6eH BecHuk Ha PM
6p.64/09 oa 22.05.2009 roa.) kage BO T.8 ce Benu feka ,Moneq € Bo3uso Ha
MOTOPEH NOroH CO ABE UNN TpWU TpKana Ymja paboTHa 3adaTHMHA Ha MOTOPOT
CO BHaATpeLHO coropyBake He e noronema of 50 cm3, OAHOCHO cunaTa Ha
enekTPoMOTOpPOT He NoMunHyBa noseke o 4 KW u unja 6p3anHa Ha pameH nat
€ orpaHuyeHa Ha HajMHory 45 km/yac®, kKako 1 of aHanusaTta Ha coapXXuHaTa
Ha T.20 og un.122 og K3 kage e nponuwaHo geka ,kako MOTOPHO BO3WUIIO ce
cMmeTa cekoe coobpakajHo CpefCTBO Ha MOTOPEH MOrOH BO CYyBO3EMHMOT,
BOAEHMOT M BO3AYyLIHMOT coobpakaj, BUOHO € geka n BO ABeTe oapendu
cTaHyBa 360p 3a BO3WUO Ha MOTOPEH MOrOH, Na CNnopes CTaBOT Ha OBOj CyA €
Aeka mMonenoT npectaByBa MOTOPHO BO3WMO BO cCMucrna Ha ogpenbaTta of
4n.122 1.20 oa K3 1 npectaByBa 06jeKT Ha 3alliTUTa NpU HEFrOBO HEOBNACTEHO
oA3eMare CO Len 3a Bo3ewe cnopeg 4vn.242 cr.1 og KS.

X

-OcHoBaHu ce xanbeHnte HaBoan Ha OCHOBHUOT jaBeH 06BUHUTEN MO
O[HOC Ha MOrpeLHo yTBpaeHa dakTuyka coctojdba 3a npaBHoTo nuue AMNTY
L, c. JI. BO ocnoboamntenHnoT gen oA npecygata noa T.2, Aeka He ce
AOKaXkano Aeka UCTOTO ro CTOpPUIIO KPUBWYHOTO AENo 3a Koe ce 0bBMHYBa.
Mo Haorane Ha OBOj cyf, NOrpeLleH e CTaBoT Ha NPBOCTENEHNOT cya Aeka o
OMUCOT Ha CTOPEHUTE UM NPONYLUTEHUTE AEjCTBMja 33 KPUBMYHOTO A€o oA
OMCNO3NTMBOT Ha OOBMHEHMETO HE MOXE Ja ce YyTBpau KOW OejcTBuja ce
nNpeB3eMeHN 04 NPaBHOTO NMLIE CO KoM O ce ocTBapune ernemMeHTUTe Ha
OMTMETO Ha KPMBMYHOTO AENO LWTO My Ce CTaBa Ha ToBap.

CornacHo papgeHoTo o06BWHEHME npou3neryBa [fgeka OOBMHETOTO
npaBHO n1LUe BO MNocTankaTta Ha jaBHa HabaBka Ha nocebeH NMMHUCKN NpeBo3
Ha ydvyeHmum Ha COY K C“ og P 3a ydebHata 2010 - 2011 roguHa
yyecTByBano kako noHyayeBad . OO Tyka jacHO npouvsneryBa neka I
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npesB3esnio AejcTBujata Ha NpPeaMeTHOTO KpUBWUYHO Aeno. Bo KOHKpeTHuoT
Crny4vaj TOKMy NpaBHOTO NuLLe Ce jaByBa Kako NOHyAyBay BO jaBHaTa HabaBka
M _Kako [oKa3 BO HeroBa COMCTBEHOCT ynotpebun npenuc on coobpakajHa
003B0OMa HA HaBeAEHOTO BO3USIO KOE LUTO € CO HEBUCTUHUTA coapXnHa. PakT
e geka obsuHetnotr T [l kako ynpaBuTen Ha LPYLWTBOTO € €4MHCTBEHO
OLrOBOPEH 3a 3aKOHMTOTO paboTewe Ha OpYyWTBOTO a CO Toa M Ha
ynotpebata Ha wucnpaBaTta CO JlaXHa COApXWHa BO jaBHaTa HabaBka.
MeryToa, HECMOPHO € Aeka cuTe AejcTBUja TOj Kako ynpaBuTen rv npessemarn
BO MME M 3a CMeTKa Ha 0OBMHETOTO MPaBHO NWULLE, OOHOCHO MPAaBHOTO JMLE
cuTe _fejcTBuja M BpLUM _ MPEKY OArOBOPHOTO nuue - ynpaBuTenoT. Bo
KOHKpPEeTHNOT cny4aj obsmnHeTnoT T 1 co HaBeaeHuTe aejcTBuja BO u3pekata
Ha npecygarta nocranysan BO UMe M 3a CMeTKa Ha MpaBHOTO fULE YUKU LITO
ynpaBuTen e Toj, OAHOCHO HeroBaTa Hamepa 6una ga ce npubaBu KOPUCT 3a
06GBMHETOTO MpaBHO NuUue, Koe WTOo ga ycnee ga ro gobue TeHOepoT 3a
jaBHaTa HabaBka Ha nocebeH NMUHUCKM NPEBO3 Ha y4vyeHuuuTe 3a yvyebHata
2010 - 2011 roguHa.

X

-OcHOBaHM ce xanbeHuTe HaBOOM Ha XanuUTenoT MO OCHOBOT Ha
norpeLlHa n HeLenocHo yTepaeHa dakTnyka cocTojoa.

MpBOCTENEHNOT CyA Npwu YTBPAYBaweTO Ha dakTuykata cocTojba
HaBedyBa Aeka OOBMHETUOT o 3akayun - ygpun npuBaTHUOT TYXUTEN BO
npeanoT Ha NeBOTO YBO, U [eKa Taka HacTaHana TenecHarta nospega. He e
jacHO panu nNpBOCTENEHMOT cyn npudaka U3NYKM KOHTaKT, OAHOCHO
dun3nvkn Hanag og 06BUMHETUOT Crpema NPMBATHUOT TYXUTEN UM Nak camo
3aKavyBah-€ CO pakaTa BO MpeaenoT Ha fieBOTO YBO, LWTO caMo Mo cebe He
npeTtcTaByBa (hM3ndkM Hanag.(noBpegarta Aa e ctopeHa of HebpPeXxXHOCT).

Hukoj og cocnywaHuTe cBMOETENu Ha rMaBHUOT NPETPeCc He u3jaBun
aeka Bugen unu nak 3abenexan uandkm Hanag og o6BMHETMOT cripema
NPUBATHWOT TYXXWUTEN - OLUTETEHMWOT.

HejacHo kage TOYHO ce cny4Ynn KpMBMYHO NPaBHUOT HACTaH.

X

-CB.H.-Co coogBeTHa aHanu3a Ha mMaTepujanHuTe Aokasn 3a BakBUTe
nospean a no notpeba wn pononHUTEnNHM npernegn 6u ce yTBPAUNO
KapakTepoT Ha NoBpeauTe Ha OLUTETEHMOT Ha KOj HAYMH ce npegu3BUKaHw,
Janu _crnopen CyACKO MeAMUMHCKaTa Hayka ce MNoBpeau O TEXOK BuA
OOHOCHO [anuv ckpellHuua Ha 8-mo pebpo 6e3 Aucnokauuja n HanykHaTto 9-
TO pebpo 6e3 gucnokauuja e Tellka TenecHa nospeaa.

NpBOCTENEHMOT cyq Tpeba Aa Hapean MeguUMHCKO BellTavyewe npwm
WMHctutytoT 3a c¢. M. Bo C., npM WTO 04 UenoKynHata MeauunHcKa
AOKyMeHTauuja Ha uMme Ha owTeTeHnoT b. P., Tpeba ga ce ytBpav BuMOoT U
KapaKkTepoT Ha UCTMTE JanuM € HaHeceHa TellkaTa TenecHa nospeda Wnu
camo TernecHa noepeaa,

X

-O6enexje Ha kpuBN4YHOTO Aeno “Hennakawe magpwka“ o yun.202 og,
K3 e co Hennakate Ha M3gplUka da ce caka ga ce oaberHe OaBameTo
n3gplwka. Toa 3Haunm geka camMo CO HedaBahe M3gpulka He ce WM3BpLUIYyBa
OenoTo, TYKy e noTpebHo aa ce oaberHyBa u3BpLUIyBaHeTO Ha obBpckaTa 3a
n3opxkyBawe. AKO 3a00/MKEHMOT - OOBMHETMOT 3a OaBawe m3gplika oA
0GjeKTUBHM MPUYMHM € BO HEMOXHOCT [a ja M3BpllyBa CBoOjaTa obBpcka
nopagn Ha npumep Gonect M Ap. He Fo M3BpLUYBa KPUBMYHOTO Aeno. Bo
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O[HOC Ha BMHaTa noTpebHa e AMpEeKTHa yMucrna, LUTO Ce COCTOM BO CBECT U
cakawe fa ce ogberHe obBpckaTa 3a AaBawe Ha msgpxysawe. OnbpaHaTa
Ha obBuHeTaTa M. e geka Taa He AaBana u3gpllka 3a geuata M NOKpPaj
dakToT WTO cakana ga gaea, bugejkm e pabotoHecnocobHa nopagu 6onecra,
a Koja BonecT Kaj Hejse e MOTKpeneHa Co NoBeke MPUIOXEHU N U3BEeAEHU
A0Ka3n BO TEKOT Ha rNaBHUOT MNPETPEeC, a KoM Ce HEeNpaBUiHO LEeHeTU of
NPBOCTENEHMNOT CyA.
X

-Bo mspekata Ha npecygata ce HaBegyBa geka obsuHeTmoT [1 _ce
ocnoboayea o 06BMHEHME NOpaau HEAOKAXXaHOCT, a BO 0Opa3noXeHNeTo Ha
npecygarta NpBOCTENEHUOT Ccy/ npudpaka aeka o4 M3BPLUEHOTO BeluTavere
Ha MBP - YnpaBa 3a kpummnHanuctudka texHmka C 6p. CH-...., Ha Tparute og
nanunapHy NIMHUM (PUKCUpaHu nNpy yBMAOT Ha NULEe MECTO Ha napye CKpLUEHO
CTakno o4 npo3opeuoT Ha efHa of npoctopunte on BeTepuHapHaTa
Cranuua C H, noTekHyBaaTt o AnaHKa Ha gecHaTta paka oa obsuHeTtmot [ U.

OenacteHute cnyx6enn nuua npu NMNC C H noctanune cornacHo un.
144 ct.1 og 3KT1, npu 3emaweTo HA oTnNeYyaTouuTe o4 nanunapH JNHUK, BO
Koja 3akoHcka ogpenba mery Opyroto € NpedBMAEHO AeKa BO cry4aj Kora
NOCTON OCHOBW 32 COMHEBaHE [eka € U3BPLLUEHO KPUBUYHO OEr0 KOe Ce roHn
no cnyx6eHa pgomkHocT, MBP e gomkHoO fa npeseme notpebHu mepku, oa ce
oTKpujaT n obesbepart Tparute OA4 KPMBMYHOTO A€o M NpeamMeTuTe LITO
MOXaT fa nocnyXat Kako Jokas.

X

-CTOpUn cyluTecTBeHM nospeaun Ha ogpeabute og 3Kl Bo cmucna Ha
4yn.381 ct.1 1.11 1 c1.2 B.B.CO 4n.406 cT.3 og 3KI1 (npeuncTteH TekcT), brnaejkun
BO TEKOT Ha rNaBHWOT NpeTpec M nNpu AOHecyBaweTO Ha obxaneHarta
npecyaa NpBOCTENEHUOT CyA He ja npumeHun ogpeabarta oa yn.406 cr.3 oa
3KIT Bo cmucna Ha Toa ga ce m3Bedar cuTe NPOLIECHU AejcTBMja M Ada ce
pacnpaBaTt CMTe CMOpHM Mpalaka 3a ga MOXe CO CUIYPHOCT fa ce YyTBpAM
NMOCTOEHETO UNN HEMOCTOEHETO HA OAPEAEHN PELLUMTENHM PaKTU, KO HELITO
€ Heonxo4Ho 3a pacBeTNlyBake Ha KPUBUYHO-MPABHMOT HACTaH.

CamunoT akT WTOo Ha Ccrny>X6eHOTO BO3WNO KOe LITO ro ynpasyBana
obGBuHeTaTa, NpyM WU3BPWEHNOT yBWO OWMNO KOHCTaTUpaHO Tparn oA
owTeTyBake Ha NPeaHMOT BGpaHuK nouupaHy no KpajHUOT AeceH Aen u no
AOIMPKMHA Ha AecHaTa CTpaHa o4 UCTMOT, a BO OTCYCTBO Ha ApYrn AoKasu He
npeTtcTaByBa AOBOMHO CUIypeH OOKa3 3a [a Ha WCTUMOT CydoT ro Temenwu
CBOETO YyBepyBak-€ 3a KpvMBUYHATa OArOBOPHOCT Ha obBuHeTata. OBa of
NpuYMHKM LWITO oBBMHETaTa BO cBoja oabpaHa HaBedyBa AeKa KPUTUYHMOT AEH
BO KPWUTWMYHWMOT MEepuoa BO3UIIOTO BOOMWITO O Hemana ynpaByBaHO W Aeka
TparmTe o owTeTyBawe Ha BO3WIOTO MOTEKHYBaaT O yaap BO MeTanHa
orpaga, Koj yaap ce cnyywsn ABa Meceuu npes 0Boj KPUBUYHO-NPABEH HACTaH,
Koja oabpaHa BO uenoct 6una noTBpaeHa of cTpaHa Ha ceegouunte K., E. n
. Bo npunor Ha rope HaBe4eHOTO € M CaMOTO TOa LWTO BELWTUTE Nuua BO
CBOMTE HaoO4M M MUCNEHA HEMOXene [a ce npousHecaT MO OAHOC Ha
ctapocta Ha dparmeHTuTe Ha 60ja, a BewToTO nuue B. A. BO
AONONHUTENHNOT HAo4 U MUCINEHE HaBeayBa AeKa Npu U3BPLLUEHMOT CTepeo-
MUKPOCKOMCKWN npernea Ha npumepoun 6oja 3emMeHn of >xernecHata orpaga
OMNO KOHCTaTMpaHO Aeka ce COo LpHa M meTanHa oboeHocT.Bo npunor Ha
onbpaHaTta Ha o6BMHETaATa € U CaMUOT (PaKT LUTO HUTY e4eH o4 CoCnyLlaHuTe
CBeoUM KaKO OYEeBMAUM Ha OBOj KPMBUYHO-NPABEH HACTaH KaTeropudHo He
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TBpAAT Aeka TokMy obBuHeTa B. Guna Taa koja WTO ro ynapasyBana nmB Koe
WTO yApWUIO BO OLITETEHMOT, HUTY NaK KaTeropuyHo WusjaByBaaT [feka
npeaMeTHOTO NMB ro ynpaByBara eHa, Kako LWTO npudaTun NpBOCTENEHNOT
cya.
X
-NPBOCTENEHNOT Cy4 NPU pellaBakeTO Ha OBOj KPMBMYEH npeameT
CTOpMN CyLITECTBEHN noBpean Ha ogpendbute oa un. 381 cr.1 1.11 og 3KI1
(npeuncteH TekcT), Owugejkm npBoCcTeneHata npecyga €  HejacHa,
Hepa3bupnuea, BO 06pa3noXXeHNMETO Ha NpecyaaTta He ce HaBe4eHU AOBOSHO
NPUYMHKM 3a pelumTenHuTe akTn o4 egHa cTpaHa, of Apyra nak HaBegeHute
MPUYMHKN CE HEejaCHM M BO 3Ha4YUTENHa Mepa NPOTUBPEYHMN CO COApXKMHATa Ha
n3BeneHnTe gokasm
X
- npoBepeHu fokasum n caktu. WMmajkm ja Bo npensun usjaBata Ha
BewToTo nuue [-p. H.A. cneunjanuct no OPJ1 koja wto gana objacHyBawe
no OOHOC Ha BWMAOOT, KapakTepoT Ha 3agobueHaTa TenecHa noBpeda U
HaA4YMHOT KOja LITO OLWTETEHMOT MoXen Ada ja pobue, npeusneryeBa geka
BakBa NnoBpeda Moxe aa buaoe 3agobveHa CcO MHOry jak yaap, CO _MnoBeke
yOoapu, a MOXHO e ga ce 3a06ue M O0KOMKY CaMMOT MOBPEAEH yapwil CO
HEeroBMOT HOC BO ApYr npeamMeT
Mpn NOBTOPHOTO cyaewe NPBOCTENEHUOT cyd Ke Tpeba mmajkm rm BO
npeasug norope HaBedeHUTe YKaxXyBaka Ga  Hapean [a ce WM3BpLIn
BewrTayewe npu WMHCTUTYTOT 3a cyacka meauumHa Bo Ckonje, kako 6wu
MOXENO CO CUIYPHOCT BP3 OCHOBA Ha MOCTOjHUTE AOKa3nW U M3jaBUTE Ha
0BGBUHETUTE N OLWITETEHMOT, Aa Ce YTBPAM Ha KOj HAYMH UCTUOT ja 3ag06un
noBpeaTa okapakTepusanpaHa Kako Tellka TeriecHa nospega , O4HOCHO Janu
uctata moxe pa 6buge 3apobueHa o camonoBpedyBakwe kora ro yapun
o6BuHeTnoT O. MMajkM ja BO Npeasma noBpegata u co koja O. ce 3agobun co
OBOj KPMBMYHO NPaBeH HAacCTaH 0 HaHeCeHWoT yaap.
X
-Mpn NOBTOPHOTO CcyAer-e NPBOCTENEHMOT cya Ke Tpeba umajkm rm Bo
npegsug norope HaBedeHUTe YKaxyBaka [a Hapeau ga ce M3BpLUM
BewTadewe npu MHCTUTYTOT 3a cyacka meauumHa Bo Ckonje, kako ©6u
MOXENO CO CUIYpPHOCT BP3 OCHOBA Ha MOCTOjHUTE AOKAa3W U u3jaBUTE Ha
OBGBUHETUTE N OLITETEHUOT, A4a Ce YTBPAM Ha KOj HAYMH MUCTUOT ja 3agobun
noBpeaTa okapakTepmsanpaHa Kako TellKa TeriecHa nospega , O4HOCHO Janu
uctata moxe pa 6buge 3apobuveHa o camonoBpedyBakwe kora ro yapun
o6BuHeTnoT O. MMajkM ja BO Npeasma noBpegarta u co koja O. ce 3agobwn co
OBOj KPMBMYHO NpaBeH HAacTaH O HaHEeCEeHWOT yaap.
nputoa 3aHeMapyBajkMu [0 AOMPMHOCOT Ha  OWTETEeHMOT 3a
CcrnydyyBaweTO Ha oBaa coobpakajHa He3roga, Taka LTO BO KOHKPETHUOT
Crniyyaj MpBOCTENEHMOT CyAa 3a crydeHata coobpakajHa Hesroga yTBpAun
NCKITY4MBO BMHA Ha CTpaHaTa Ha obBuHeTaTa
MmeHo, npBOCTENEHWNOT Cyh He ro Mman BO npeaBup PakToT Aeka
3apakaweTo Ha okony 1,9 meTpu oa AecHMOT pab Ha KONOBO3OT OA CTpaHa
Ha BenocunegoT Co MOTOp, ynpaByBaH Of CTpaHa Ha OWTETEHWOT € BO
NMpUYMHCKa BpCKa CO crnyvyeHaTa coobpakajHa Hesroda, a Koe HewTo e
KOHCTaTtMpaHO M BO W3rOTBEHOTO MUCMEHO BelUTa4Yewe OA CTpaHa Ha
BewTuTe nuua npu bupoTo 3a cyacku BewTavewa C, cnopef koe ,BO3adqoT
Ha BenocunegoT CO NOMOLUEH MOTOP, He o ynpaByBas&li UCTUOT COrfacHo
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No3NTMBHUTE Nponucu nobnmncky 4o AeCHUOT pab Ha KONMOBO30T, OAHOCHO Ha
pacTtojaHue of Hajmanky 1 metap oa pabot. Baka HeagekBaTHO ynpaByBaH
Benocunen co NOMOLLEH MOTOP, NPeTCTaByBa onacHa noAsmkHa npenpeka®“.

CeTo oBa jacHO ynaTyBa Ha 3aKny4oK [eKa OLITETEeHMOT mako owmn
AOIMDKEH Oa ce ABMXM WTO nobnmcky Ao OecHMOT pab Ha KOMoBO30T M Toa
MOLLUHE BHMMATENIHO Ha Ha4YuH Ha Koj He Bu ro nonpeyvyBan coobpakajoT Ha
BO3unarta, BO KOHKPETHMOT Cry4vaj Toa He ro CTOopus, a CO KO€ HewTo U
AONpPUHEN 3a CryyyBake Ha npeameTHaTta coobpakajHa Hesroaa.

X

-Umajkn BO npenBua geka 3anucHUUMTE 3a  MAeHTUduKauuvja -
npeno3HaBawe€ Ha Nvua Ce COCTaBeHM BO MoMvuMcka nocTanka, a npuroa
BaKBOTO Mpeno3HaBarwe Ha obBmHeTMOT T. K. o4 cTpaHa Ha owTeTeHuTe €
n3BpLuieHo 6e3 Hapeaba Ha ucTpaxkeH cyaunja n 6e3 NpuUcycTBO Ha UCTPaXKeH
cyamja Npv nNpenosHaBakeTO, MO Haorake Ha OBOj CyA Baka W3BPLUEHOTO
npenosHaBake Ha OOBMHETUOT Of CTPaHa Ha OWTETEHUTE, a KOHCTaTupaHo
Ha 3anuCHWK, € CNpOoTMBHO Ha npouecHute Hopmu Ha 3KI u kako TakBo,
NCTOTO HEMOXE N HEe NpeTCTaByBa MEPUTOPEH Aoka3 oA Koj bu moxeno ga ce
yTBpAAT peneBaHTHU hakTu 1 BP3 OCHOBA Ha KOj MOXe [a ce 3aCHOBa oanyka
Ha cyaoT.

X

-Amajkn ja BO npegBug norope uMTMpaHaTa 3akoHcka ogpenba oa
4yn.215 cr.1 og K3 ,HeoBnacteHo npov3BOACTBO M nywTake BO NpPoOMeT
HapPKOTUYHW APOrK, MCUXOTPOMHU CYNCTaHUMM W Mpekypcopu‘ He nocTou
COMHEeBaH-e 3a OBOj Cyd [eKa, Kako OpYyr Ha4YMH Ha nywTakwe BO MPOMET Ha
NMCUXOTPOMHN CYNCTaHUUN HaPKOTUYHW Aporn ce noapasdbupa 6uno koj apyr
Ha4yMH OcBeH npopaxbarta, nma Mery OpyroTo He camMo pasMeHaTta TyKy W
NO3ajMyBaH-€TO, MOKNOHYBAHETO, NOAMETHYBaHE€TO KakO M CaMOTO
npeHecyBaw-e Ha OBME OPOrN U NCUXOTPOMHU CYNCTAHLMN.

X

-NPBOCTENEHNOT Ccya obxaneHaTa npecyda ja goHen BO OTCYCTBO Ha
06BUHETNOT cornacHo 4n.454 cr.4 op 3Kl (npeyncTeH TeKkCT), HEOCHOBAHO
npudakajkn aeka BO KOHKPETHKMOT criyyaj 6une MCnonHeTn 3aKOoHCKUTe
YyCrnoBM 3a Cygete Ha OOBMHETMOT BO HEroBO OTCYCTBO M HEOCHOBAHO
npudakajkn geka HeEroBOTo NPUCYCTBO HEe BMIO HYXHO.

KoHkpeTHO, cornacHo un. 454 ct.4 opg 3KIT (nNpeyncTeH TekcT) e
npegsuaeHo geka: “Ako o6BMHETMOT He [0jOe Ha rnaBeH npeTpec, Mako
ypeoHO € MNOoBMKaH WM nokaHaTa He Moxena [fa ce Bpayu nopagu
HenpuwjasyBawe [0 CydoT nmnopaguM npoMeHa Ha agpecata wunm
npecTojanuuTeTo, CyaoT MOXe Aa O4Ny4Yu rMaBHUOT NpeTpec Aa ce 0pXu BO
HeroBo OTCYCTBO NOA YCINOB HEFOBOTO MPUCYCTBO [a HE € HYXHO".

Wmajkn ja BO npegBug norope uuTMpHaTa 3akoHcka oapenba jacHo
npousneryesa geka BO KOHKPETHMOT Crlydaj He Gune MCMNOMHETU 3aKOHCKUTE
YyCrnoBKU 3a cygewe Ha OOGBUHETUOT BO HEroBO OTCYCTBO O MPUYUHWU LITO
BWOHO Of, YBMAOT BO CNMCUTE NO NpeaMeToT € Aeka 06BMHETMOT BOOMLUTO HE
Oun ypeoHO MOKaHEeT Ha 3akaXaHuoT [MaBeH MpeTpec, a o4 Apyra cTpaHa
caMmMoT (PaKT LWITO NoKaHata Ha OOBMHETUOT HE MOXena ga My ce Bpauyu
nopagn Toa WTO OOBMHETUOT HEe MpujaBun OO CyoOT NMPOMeEHa Ha agpecarta
UNN NPecTojyBanuITETO, BO KOHKPETKHKOT Crfyvaj He 3Hauv peka bune
MCMNOJSTHETU 3aKOHCKUTE YCNOBU 3a CyAeHe BO HEroBO OTCYCTBO O MPUYUHU
LUTO BMOHO OO YBWAOT BO CNUCWUTE MO MPeaMEeToT e Aeka OOGBUHEeTMOT
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BOOIMLLUTO W HE 3Haen Jeka NPOTMB HEro € NoBeJeHa KpMBMYHA NocTanka, Taka
LWUTO UCTUOT M _Hemasl 3akoHcka obBpcka [da ja npujaBu _NpoMeHaTa Ha
agpecaTa Unuv NpecTojyBanuiiTeTo A0 CyJoT.

X

-CtopeHaTa cywrtecTtBeHa nospega of 4n.355 cr.1 1.8 og 3KI1 ce
COCTOM BO TOoa WITO obGXaneHata npecyga ce 3acHoBa Bp3 [4oka3 BpP3 KOj
cnopen oapenbute Ha 3KI1, He MoXe Ja ce 3acHOBa nNpecyaaTa.

Bo koHKpeTHMOT cny4aj og obpasnoxeHneTo Ha nobuBaHaTa npecyaa,
npousneryesa Aeka NpBOCTENEHWOT Cyn npecydata ja 3acHoBan Ha gokasu
(cnyx6eHn Genewkn 3a cobupawe Ha WHOpPMaUUKM Of rparaHu), Ko BO
obpa3noXeHMeTo Ha npecygata Cce  HacnoBeHW Kako  cnyxbeHa
gokymeHTaumja Ha 1.C. C.H., a Bp3 ocHOBa Ha KoM OOKa3n He MOXe [a ce
3acHOBa npecygaTa, na of Tue NPUYMHK criedyBalle OBOj Cyd Mo cnyxbeHa
AOJMPKHOCT Aa ja yKMHe npecyaarta.

X

-Mo Haorawe Ha o0BOj cyn obxaneHaTa npecyda € HejacHa,
Hepas3bupnuea, NpoTUBpEYHa camaTta Ha cebe M Ha n3BedeHUTe aukasu BO
TEKOT Ha nocTankaTa. MiMeHo, NpBOCTENEHMOT CyA BO U3pekaTa Ha npecyaaTta
obBuHeTUTE M ocnoboamn og o6BMHEHME Bp3 OCHOBaHa yn. 342 1.3 og 3KI1,
Ouaejkm cmeTan geka He ce Aokaxano [Aeka ro ctopune KpUBMYHOTO Aeno 3a
Koe ce o6BMHyBaaT. Bo obpasnoxeHneTo Ha npecygarta, NpBOCTENEHNOT CyA
HaBes Jeka 3a NoCToewe Ha KPMBUYHOTO AeNo WTO UM ce CTaBa Ha ToBap Ha
o6BuHeTUTE NoTpebHa e ymncna, CBECT 3a CBOETO AENO M BOfba 3a HEroBo
nsspllyBare. [Npn Toa npudpatnn geka HaBegeHUTe OejcTBUja NpeB3eMeHu
o[, CTpaHa Ha o0bBMHETUTE He NpeTcTaByBaaT YMWUCMEHO AejCTBME BO KOe ce
coAapXaHun enemMeTHUTe Ha BUTMETO Ha KPUBMYHOTO A0 WTO UM Ce CTaBa Ha
TOBap oA un. 225-a HesakoHuTa ekcnnoaTauuwja Ha MUHepasiHi CUPOBUHN Of,
K3.

Oga ja npaBu npecygaTa HejacHa w1 Hepa3bupnuea n He € jacHO Mo KOj
OCHOB 006BuMHeTUTE ce ocnobogenn on obsBuHeHve, pdanwu nopaaum
HeJOKaXXaHOCT WM nopaguv Toa WTO AenoTo 3a Koe ce o6BuHyBaaT He e
KPMBWYHO AEeN0 cnopen 3aKOHOT.

X

-K.-ctopeHun cywtectsenun nospean Ha 3KI1 og un.355 ct.1 1.11, 3aT0a
LUTO u3pekaTa Ha npecygaTa e NnpoTMBpeYHa Ha NpPUYNHUTE Ha NpecyaaTa, BO
npecygata He ce HaBedEeHW O0BOSIHO MPUYMHU 3a pelunTenHuTe gaktn, a
HaBedEeHUTE Ce HejaCHU M NpPOoTMBPEYHU. MIMeHOo, HenpudaTnvMe € CTaBoT Ha
NpBOCTENEHMOT cya 6e3 u3BedyBawe Ha CUTE PAcNoONOXUBWM A0Kasn da ce
OoHece ocrnoboauTtenHa npecyga v Nputoa fa ce TBpAW Adeka He 6uno
OOKakaHO Aa obBuHeTaTa ro crtopuna KpMBMYHOTO Aeno 3a Koe ce 06BMHYBA.
HejacHn ce n nNpoTMBPEYHN MPUYMHK 3a pelumnTenHuTe dakTu AageHn BO
npecygara, 3atoa LITO NPBOCTENEHMOT Cya HaBedyBa [eka BO OOBMHEHMETO
He 6uno To4HO nNpeumanpaHo og goHeceHuTe 1499 pelwenuja og JULICP K. 3a
KOM TOYHO Nnuua 1 kora 6una npnbaBeHa MMOTHA KOPUCT U eKa JOKONKy bune
npoHajaeHn, O4HOCHO MocToene npegMeTvuTe 3a ko Gune goHeceHu oBue
pelweHunja, ke ce yTBpAeno danu ucnnakakweTo Ha efHOoKpaTHaTa napuyHa
nomow 6mno OCHOBaHO, OOHOCHO MCMNMIATEHO Ha nvua KOW M ucnonHysane
yCrnoBuTe 3a eAHOKpaTHa napuyHa noMoLl UM He, a CO Toa U NOCTOEHETO Ha
KPMBMYHOTO AeNo 3a koe wTo obBnHeTaTa ce 06BUHYBA.

X
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= NPBOCTENEHWOT Cy[ CO JOHEecCyBahw-eTO Ha MpBoCTerneHaTa npecya
BO OOXaneHWoT Oen CTopwun CylTecTBeHa noBpeda Ha ogpenbute of
KpvBMYHaTa nocrtanka BO cmucrna Ha 4n.381 cr.1 1.11 og 3KI1 (npeuncreH
TekcT). CywtecTBeHaTa nospega ce COCTOM BO TOa LUTO MPBOCTENEHWNOT Cy.
goHen ocnoboavTtenHa npecyada co koja obsuHetata M. ja ocnoboawn o
o6BuHeHne Bp3 ocHoBa Ha 4n.368 1.1 og 3KIl (NpeyucTeH TeKkcT), a BO
KOHKPETHWOT cry4aj Mo Haolfawe Ha OBOj Cy/l He Ce U3BeAEeHW CUTE HYXHWU U
pacnosioXMBKU A0OKa3uW KOW ofaT BO HACOKa Ha YTBPAyBawe Ha pelinTeriHure
dakTM 1 ce on BAvjaHWe 3a pacBeT/yBake Ha OBOj KPMBUYHO NpaBeH
HacTaH, nopagu WTO W NpBOCTENeHaTa npecyda BO OBOj AeNn € HejacHa,
Hepa3bupnuea W ucTaTa He COOPXW AOBOSIHO MPUYMHU 33 peLuMTeNnHUTe
dakTu.

X

-CTOpWI CyLUTECTBEHM NOBpeau Ha noctankaTa og 4n.355 ct.1 1.11 og
3KI, kon noBpean ce ornegaatr BO Toa LUTO M3HECEHUTE MNPUYMHU 3a
pewmnTenHuTe aktu Bo npecygata noa ct.ll ce BoO AupekTHa NpoTUBPEYHOCT
co n3BegeHuTe gokasu. [pudateHnte enosun o n3jaBute Ha cBeaoumTe of
NPBOCTENEHMNOT CYy[ CE BO KOHTAAMKTOPHOCT CO BUCTMHCKATa COAPXMHA Ha
pokasute. [lypy W yTBpAEHUTE pelunTenHu akTu ce  BO OMPEKTHAa
NPOTMBPEYHOCT co oabpaHaTta Ha obBuHeTuTe. OBa Of NPMYMHA LITO YLITE BO
npBuvYHUTE M3jaBn 0b6BMHeTMOT B. Benu: “Jac cnucokoT Ha paboTHMUM CO
OpojoT Ha AHEBHULM KOj O BOAEB Ha NUCT xapTuja ro npeganos Ha M.. He
CyM yyecTBYyBas BO usrotesyBawe Ha Crnvcokot og 09.05.2006 roa. koj ro uma
nsroteeHo M.“, a J. Benu ,jac BoAeB eBuaeHuMja Ha paboOTHULMTE KOU ce
npucyTHM Ha paboTta BO TeTpaTka M cTaBaB + (NNyC) Ha MNpUCYyTHUTE, a -
(MUHyC) Ha oTcyTHUTe. TeTpaTkaTa co eBMaeHUuja ja Nnpegagos Ha M.

X

-OcHOBaHM ce xanbeHuTe HaBOAM Ha XanuTenoT MO OCHOBOT Ha
norpeLlHa n HeUenocHo yTepaeHa dakTnyka cocrojoa.

OBune haktn geka obBuMHeTaTa Mapu4yHO M nomarana HUBHWUTE OBe
Aeua, KynyBajkm Mm n xpaHa n obrneka, He rv nopekHyBa HWUTY 3aKOHCKMOT
3acTanHuK Ha manoneTHuTte - Tatkoto M Jopa c. O.

MeryToa, oBue (hakTn He ro UCKIyvyBaaT NOCTOEHETO Ha KpMBMYHATA
OAroBOPHOCT Ha obBuHeTaTa Y 3a jJejcTBujaTa onullaHM BO M3pekata Ha
npecygara.

HecnopHo e geka obBuHeTaTa rm Hema UcniakaHo Napu4yHUTE U3HOCK
Ha MMe M3OpLika, CO KOM € 3ad0/PKeHa CO W3BpLUHA cyacka oanynka -
npecyga [1.6p. 238/05 og 05.07.2005 roganHa Ha OcHoBeH cya KoyaHu, co
knaysyna Ha m3spwHoct og 10.08.2005 roamHa, og no 2.000,00 geHapu 3a
cekoe o[ ABeTe ManoneTHU Jela, na Taka 3a KpUTUYHUOT BPEMEHCKM Nepuoa
He nnaTtuna BKYNHO Ha nMe uaapuika cyma Bo nsHoc oa 240.000,00 geHapwu

Mo Haorawe Ha OBOj CyA, BO KOHKPETHMOT cry4aj ce pabotn 3a egHo
KpuBMYHO geno ,Hennakawe mnagpwka“ og yn. 202 ct.1 oag K3, a He 3a aBe
KPUBUYHW Oena Kako Toa ce TepeTu obBMHeTaTa co NogHEeCEHOTO OOBUHEHME,
n e ocnoboneHa og ob6BMHEHNE 3a ABe KpuBUYHK Aena oA yn. 202 ct.1 og K3
CO npBocTeneHata npecyna, 6ugejkn BO 3aKOHCKMOT OMUC Ha KPUBWYHOTO
aeno of yun. 202 og K3 e HaBegeHo Aeka 3a ga nocTtom oBa KPUBUYHO OENO
Tpeba cTtopuTenoT Aa oaberHyBa Aa AaBa M3ApLUKa onpeneneHa Bp3 OCHOBaA
Ha M3BpPLUHA CyAcCKa Oo4fyKa Ui nopaMHyBahe, a BO KOHKPETHUOT Cryyaj co
n3BpLUHaTa cyacka npecyaa .6p. 238/05 og 05.07.2005 rogmHa, o6BuHeTaTa
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€ 3aJ0JKeHa Co nnakakwe Ha uagpluka Bo BKyneH nsHoc og 4.000,00 geHapw,
He 3a efHo, TYKy 3a ABeTe manoneTtHu geua P n B, na oa Tme npuymnHu, He ce
paboTtu 3a aee KpmBu4HM gena og yn. 202 ct.1 oag K3.
X

-CyLUTeCTBEHa NoBpeda Ha oapeabute o KpyMBMYHATa nocTanka no yn.
355 ct.1 1.3 n 1.11 op 3KI1. BO KOHKPETHMOT criyyaj NnpBOCTENEHUOT Cy[
cTopun noBpeda Ha ogpeabata og yn. 355 ¢r1.1 1.3 1 un. 355 cT1.2 B.B. CO un.
428 c1.4 op 3Kl og mpuumHa LITO IMaBHMOT NpeTpec € oapXaH 06e3 nuue
Yyne MNPUCYCTBO HAa [MaBHUOT MpeTpec € 3ad0iDKMTENHO, OAHOCHO 6e3
npucyctBo Ha obeuHeTata C. MimeHo, Ha rnasHuoT npetpec og 03.11.2010
roguHa nNpBOCTEMNEHMOT CyA KOHCTaTMpan Aeka He e npucyTHa obsuHeTaTa,
OOHOCHO [eKa uctata He e ypedHO rnokaHeTa, a of ctpaHa Ha [NC KoyaHu
61Mno gocTtaBeHO M3BeCcTyBawe Aeka obBuHeTaTa ce Haora Bo P. NepmaHuja
Ha HenosHaTa agpeca. Bp3 ocHoBa Ha un. 428 c1.4 og 3KIT cynoT goHen
pelleHne rnaBHUOT MpeTpec Aa Ce O4pPXM BO OTCYCTBO Ha oOOGBMHeTaTa
Ouaejkm Ha nctata He MOXen Aa W OOCTaBM MOKaHa 3apaau NpoMeHa Ha
agpecara, a obBnHeTata npoMmeHaTa He ja npujasuna. CornacHo un. 428 cr.4
on 3KI ytBpaeHo e “Ako 06BMHETMOT HE [0j4e Ha MaBHUOT NMpeTpec nako
ypeoHO € MOKaHeT wunuM nokaHata He MoXena [Ja ce Bpayu nopagu
HenpuwjasyBawe OO0 CyOOT Ha nMNpoMeHa Ha agpecata nnm
npecTojyBanMuTeTo, CyaoT MOXe Aa oAflyyun rmaBHUOT NpeTpec Aa ce 0apXxu
1 BO HErOBO OTCYCTBO MNOZ YCITOB HEFOBOTO MPUCYCTBO Aa HE € HYXXHO".

MeryTtoa, BO KOHKPETHMOT CRny4yaj He ce WCMNOSIHETU YCNOBUTE BO
cmucna Ha un 428 cr.4 op 3KIM 3a cynewe Bo oacyctBo.O6BuHeTaTa He
3Haena [Jeka NpoTMB Hea e NoBedEeHO KPpMBMYHA NocTtanka bugejkm Hema
npuMMeHo o6BMHEHME 3a Ja 61 ja NpujaBunia NpoMeHaTa Ha agpecaHaTta Ha
XvnBeanuiTeTo unu npecrojyBanuwiteto ao cyaot. O gpyra ctpaHa He e
NCNOSTHETN HUTY YCNOBOT 3a OApPXKyBah-€ Ha rMaBeH NpeTpec BO OTCYCTBO Ha
obGBMHETATa , aKO HEj3NHOTO MPUCYCTBO HE € HYXHO, BMaejkm BO TEKOT Ha
nocTtankata BMOHO € [eKka MpPUCYCTBOTO Ha obBuHeTaTa GUNo HyXHO oA
npuyMHa WTO OA HejsuHata oabpaHa MoxaT da ce yTBpaaT noBeke
peneBaHTHM akTM  3a MNPaBUNHO OAflydyBawe 3@ MOCTOEHETO Ha
KPUBUYHOTO AENI0 LUTO M Ce cTaBa Ha ToBap.

X

-OcHoBaHu ce xanbeHnTe HaBOAM Ha XXanuTenoT No OCHOBOT Ha NorpeLlHa u
HeuernocHa yTBpAaeHa aTnyka cocrtojba.
MpBocTeneHnoT cyn npudatun Aeka CO yaupaweTo Ha npuBaTHaTa
TYXWUTenKa o4 CTpaHa Ha obBMHeTaTa BO NpeaenoT Ha nonoBuHaTa He Guna
HaHeceHa TenecHa noBpeda Ha TyXuTenkaTa onuwaHa BO MpuBaTHaTa
Tyxba-acumeTtpuja Ha gucknpoctop J13-J14 co moxHa guckonatuja Ha Toa
HUBO, TyKy Guna noBpeaeHa 4yecta M YrnegHoT Ha npuBaTHaTa TyXUTenka.
Merytoa, o coApXuHaTa Ha u3BedeHUTe [OOoKasu oBue (pakTu He ce
yTBpAyBaar. [lpMBaTHaTa TyXWUTeNka Co nogHeceHaTa Ty6a u Ha rmaBHMOT
npeTpec, npeanara obeuHeTata ga Owuge ornaceHa 3a BMHOBHA  3a
KpmBnYHOTO aeno “TenecHa noepega “ oa 4n.130 ct.1 og K3, a He 3a
KpMBMYHO aeno “HaBpena “ Taka WITO npuBaTtHaTa TYXXUTENKa BOOMLUTO HE €
pacnpallaHa Ha OKONHOCTA Janu CO yaAMpaHeTO OO CTpaHa Ha obBuHeTaTa
BO NpeaenoT Ha MoMnoBWHATA, NpuBaTHATa TYXUTENKA Ce MnoYyycTByBana
oManoBa)keHa, Jann Hej3MHUTE KOMELLUKN U ce nogbuBane Ha Toa LUTO U o
cTopuna obsmHeTaTa, Aanuv 3a TYKUTenkaTa Toa Ouno BpeHOCHO HeraTuBeH
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cyd WTO ro wmsjaBuna obBuHeTata co npeB3eMeHuTe gejcteuja. CeTo Toa
OCTaHyBa He YTBPOEHO W He pasjacHeTo. 3a 0BOj Cyd, He € YTBPAEH U
cybejKTMBHMOT enemMeHT kaj obBuHeTaTa Janu Taa BO MOMEHTOT Ha
npeB3eMaarkeTO Ha [ejcBujaTa umara Hamepa [a ja oManoBaxu npuBaTHaTa
TYXUTENKa npea Hej3HUTE KOMELLKN BO cpeauHaTa Kage Taa pabotena wnu
Toa 6uno obuyHa wera, N nNak Hamepata Ha obBMHeTaTa TenecHo Aa ja
nopean npveaTHaTa Tyxutenka. Cmetame geka penesateH gakt wTo Tpeba
Aa ce LeHn Npu yTBpAyBaweTO Ha haTnykaTa cocTojba n npu oanyyyBaweTo
Aeka Tyxutenkata n obsuHeTaTa Gune BO OoOpM ofgHOCKM Npen KPUBUYHO
NpaBHMOT HacTaH He Owune ckapaHw HUTY NaK MMano Hekaksa BepbanHa
pacrnpaBuja HeNnoCpeHOo npea KPMBWUYHOT MpPaBHUOT HacTaH. He cekoe
OyTkake 1 yapuare, a 6e3 ga ce yTBpaM MOTUBOT 3a TOa HE NpeTCTaByBa BO
CEKOj cry4vaj CTopyBah-€ Ha pearsiHa HaBpe[a cnpema TY>XUTenorT.
X

-Mo Haorawe Ha 0BOj cyn HECnOpHO ce yTBpAeHUTe dhakTu [eka
06BuHeTNOT B.C. KPUTUYHMOT AEH BO KPUTMYHOTO Bpeme Kaj ¢.O. 6un conpeH
o CTpaHa Ha nonuuujata M HECMNOpPHO € feka Gune npoHajoeHn Hanpepg,
HaBedeHuUTe TabneTn, NOToa HECMOPHO € Aeka Tue TabneTtu ce AHdeTammH
(KanTaroH) u geka uctute npeTcTaByBaT MCUXOTPOMHA CyncTaHua, Koja e
CTUMYIAHC Ha UeHTparHNOT HEPBEH CUCTEM.

MerfyToa, nog cepno3HO COMHEHWe ce goBedyBaaTt yTBpAeHUTe haktn
O CTpaHa Ha NPBOCTENEHUOT CyA [Aeka Ha 2-3 geHa nped KPUTUYHUOT AEH,
ogHocHo npeq 27.01.2009 rogmHa, o6BuMHETUTE ce crnylwHane TenegOoHCKH,
npu WTto o6BuHeTNOT T My Kaxkan Ha obBuHeTnoT b. ga My goHece pmnba com
3a HeroBMOT TaTKO U AeKa cakan ga ce BUAW CO Hero, Aeka ce Buaene taa
Beyep BOo Wtmn un peka o6beBuHetTMoT T. Ha Taa cpeaba My v pan
npegMeTHuTe Tabnetn Ha ob6eBuHeTMOT B. ga m ogHece go K. Ha nuueto K.
H., Guaejkn He ce cocnywaHu BO CBOJCTBO Ha cBegoum nuuata E. H., Jb. M. u
A. H., 3aToa wTo 06BMHETNOT T. BO CBOja oabGpaHa msjaBun geka KpUTUYHMUOT
AEeH, a 1 npen Toa U nocrne KpUTUYHUOT AeH 06BMHETUOT He 6un Bo LUTun,
TyKy 6un Bo Ckonje u npectojyBan kaj nuuata E. H. n Jb. M.. O6BuHeTtunoT T.
BO TEKOT Ha [MaBHMOT NpeTpec v npegnaran _ga 6ugar cocnyllaHu OBue
cBegouun 1 cnopen ogbpaHarta Ha 0OBMHETUOT NPEKY COcnyllyBake Ha OBUE
nuua BO CBOjCTBO Ha CBeAoOUM Ke ce noTBpAena HeroBata ogdpaHa, Meryroa
UCTUTE He ce cocnyuwaHu, bugejkn GpaHuTenoT Ha obsuHeTnotr T. T. no
cnyx6eHa pgormkHocT, agBokatoT C. K., Ha 3anuMCHKK 3a rmaBeH npeTpec of
04.02.2011 roguHa ce oTkakana og npeanorot ga éuaart cocnywaHn Hanpesq
HaBe[eHuTe nmua BO CBOJCTBO Ha cBegouun. Co Toa WTO He ce cocrnyLlaHn BO
CBOJCTBO Ha CcBefouUM Hanpepn HaBedeHuTe nuvua, BCYLWHOCT He € NpoBepeHa
ogbpaHaTta Ha obBumHeTmoT T.T., , a CO ToOA NOA CEPUO3HO COMHEHME Cce
poBedyBa efeH den oA yTBpaeHaTa dhakTmyka cocTojba M no O4HOC Ha
obBuHeTnoT B.C..

HenpudaTtnueo e 3a oBoj cya Aa ce oabue ogbpaHata Ha 06BUHETMOT
T. oeka e HeOCHOBaHa M HernoTKpeneHa co HUTY efeH JoKas, a npuTtoa Aa He
6uaaTt cocnywaHuM BO CBOJCTBO Ha CBegouu nuuarta kom obBuHeTnoT T. rm
npegnaran 3a ga ja noTkpenaTt HeroBata ofgbpaHa, OQHOCHO anubuTo aeka
NUCTUOT KPUTUYHUOT O€eH, a U npea Toa U Nocre KPUTUYHUOT AeH NpecTojyBarn
Bo Ckonje kaj ceegouunte E. H. u Jb. M. Brnipoyem o 3annCHUKOT 3a rnaBeH
npetpec og 22.10.2010 roguHa ce yTBpAyBa Aeka Gune npucyTHM BO CyaoT
nnuata E. H. n Jb. M. u Toa ce jaBune Bo cynoT 6e3 nokaHa, AoBeAeHn oA
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CTpaHa Ha OOBMHETMOT, HO TOj rMaBeH npeTpec He Gun oagpxaH nopaau
OTCYTHOCT Ha 06BuHeTNOT B. C. 1 HeroBmoT GpaHnten. Of 0BOj 3anUCHUKK 3a
rmaBeH nMpeTpec npouanerysa ynopHocta Ha o6BuHeTMoT T.T. KOj HaBMUCTUHA
cakan aa buge npoBepeHa HeroBaTa ogbpaHa BO CMUCNa Ha Toa geka UCTUOT
KPUTUYHUOT AEH Kora ce Cry4nn KpMBMYHO-NpaBHUOT 6un Bo Ckonje u aeka
He y4yecCTBYyBasl BO U3BPLUYBaH-€TO HA KPUBUYHOTO AerO.

Bp3 ocHOBa Ha norpeLwHo 1 HELLENOCHO yTBpAEHa dhaKTuyka CocTojba,
Kako M nopagn CTOpPeHUTEe CYLUTECTBEHW MOBpeau Ha Hanpen HaBegeHuTe
onpeabun o 3KIM nog ceprvo3HO COMHeEHME ce [oBedyBa W MpaBunHaTa
npumMmeHa Ha KpMBUYHNOT 3aKOHUK.

X

-OcHoBaHN ce HaBoauTe BO xanbaTta 3a MOrpewHo U HeLernocHO
yTBpAeHa daktuyka cocrtojba. lMpBocteneHnoT cyn npudatvn geka BoO
pejctBnjata Ha OOBMHETMOT He Ce coapXaHu OWUTHUTE enemMeHTU Ha
KPMBMYHOTO [enio 3a Koe ce 06BWHyBa, na MCTMOT ro ocnobogun oA
06BUHEHNETO Bp3 ocHOBa Ha 4n.342 ct.1 1.1 og 3KI1. Nputoa HaBeayBa feka
HefocTacyBa MNPUYUHCKO MocreguyHaTta Bpcka nomery nponyctuTe LWTo
06BMHETUOT KaKO YYeCHWK BO jaBHMOT coobpakaj rm ctopun (BO3UIOTO ro
ynpaByBan CO HEMCNpaBeH ypea 3a OCBeTNyBawe, 6e3 npeaHo AeCHO CBETIO
n co 6p3nHa Ha aBwxerwe of 62 KM Ha Yac, HenpucnocbeHa Ha ycrnoBuTe Ha
naToT, HeroBaTa LUMpMHA W HOKHO BpeMe) W HacTaHatata nocneguua,
OOQHOCHO [JeKa eauHCTBEHa npuuMHa 3a coobpakajHaTa Hesroga n
HacTaHaTUTe nocrneguun o Hea OWNO HeagekBaTHOTO OAHECYBake U
nocrtanyBare Ha cera NoKOjHMOT, BO3a40T Ha MonedoT ToMocC Koj HamMecTo fa
ro ynpaByBa WCTMOT NobGnMCcKO A0 AeceHnoT pab Ha KONOBO3OT BO NpaseLy
Ha HEroBOTO ABWXEH-e, NpemMuHan co uenuoT rabapuT Ha cnpoTMBHaTa
CTpaHa, Ha nonoBMHaTa o KOMOBO30T MO Koja LUTO Ce ABWXKESI0 BO3WIOTO
ynpaByBaHO of 0GBMHETUNOT, Taka LUTO OOBMHETUOT HEMA TEXHMYKA MOXHOCT
Aa ro nsberHe cyampor.

MmeHo, og wuckasoT Ha cBupgetenkata K. ce yTtBpayBa npuyvHaTta
nopagu Koja OWTETEHNOT NpeMuHan Ha NosioBUHaTa O KOMOBO3OT MO KOj ce
ABvken 06BNHETUOT co BO3nnoTo. O HEj3BMHNOT 1CKa3 NpouaneryBa Aeka BO
MOMEHTOT npeq Ada ce Cryyn HesrogaTa, cedena Ha MonedoT no3agu cera
nokojHuoT [1. P. 1 ce aBmxene no gecHaTta cTpaHa Of KONOBO3OT rfiedaHo BO
npaBeL, Ha HUBHOTO [ABMXEHE Kora ofefHall of crnpoTuBHaTa Hacoka
3abenexane cBeTNO, BO3UMIO KOE€ HaugyBano npaBO KOH HMB, OAHOCHO
nMane BnevyaTok [Jeka BO3WMNOTO Ce ABWXKENO MO HUBHATa CTpaHa of
konoso3oT. O oBMe NMPUYMHK Hej3MHaTa peakuunja dbuna ga My cyrepupa Ha
cera MOKOjHMOT Aa CBPTU BO f1eBO 3a Aa ro nsberHe ygapot. HenocpegHo
npeq yaapot 3abenaxana geka He ce paboTy 3a MOTOpP TyKy 3a BO3WSO U My
pekria Ha cera NOKOjHUOT Aa Ce BpaTu Ha OEeCHO, HO BO TOj MOMEHT yaapoT
Beke bmn HensbexeH.

Bp3 ocHoBa Ha nNpaBunHa oLeHa Ha n3BedeHuTe AoKasu BO kopenauuja
CO u3jaBaTa Ha OBOj CBeOoK ce MocTaByBa MNpallakeTo fann MocTou
NPUYMHCKO MocneanyHa Bpcka 3a crnyvyBaheTo Ha coobpakajHata Hesroga
Of NPONYCTUTE CTOPEHU O CTpaHa Ha 06BMHETUOT. Co (hakTOT WTO BO3UIOTO
ro_ynpaByBan TEXHWYKM HEUCNPaBHO OAHOCHO 6e3 npeaHO AECHO CBETNO
WTO e cnpoTuBHO Ha 4Nn.319 oa 3B6CI1 npeavssukan 3abyHa Kaj oITeTeHUTe
AeKa HamayBa BO3WIO Ha ABe Tpkana u co 6p3nHa Ha OBWXKEHE Koja LUTO He
6una npunarogeHa Ha yCrnoBuTe Ha MNaToT, WMPMHA Ha KOMOBO3OT, HOKHU
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YCIOBU 1 ynpaByBar€e Ha BO3uno 6e3 npeaHo AeCHO CBETMO T.e. CNPOTUBHO
Ha 4n.37 cTt.1 og 3BCIl, wWTo Nak MoXxe Oa e MpuunHa 3a HacTaHaTaTa
nocneguua, CMpT Ha OLUTETEHMOT.

Co camoTto BewTavewe of bupoTto 3a cyacku BewTayvenwa Ckonje
YTBPAEHO € pAeka Hesrogata 6wm moxena pga ce wusberHe  wnn nak
nocrneguumte og ucrtata 6u moxeno ga uaat nomanu BO Cryyaj ako cera
06GBMHETNOT o ynpaByBan BO3WOTO €O 6p3vHa og 40 kKM Ha 4vac wnu
nomMana, Kako LUTO Hanarane ycrioBuTe WMajku BO npeaBui Oeka CTaHysa
300p 3a TeceH KONoBO3, HamarneHa BUANMBOCT MNOpaan HOKTa, CO LWTo 6u ro
conpen HeroBoTO BO3WO Npeg MEecTOTO Ha CcyaupoT unu yaapoT ou ro
ocTBapuni co nomana Op3uHa Ha OBMXehe, a CO Toa nocneguvumte oA
Hesrogata 6u 6une nomanu. Kako n gokonky Bo cdyHkumja My 6G1Mno gecHoTo
npegHo CBETNO CO WTO Hemano ga genyeBa 30yHyBaykM Kaj ocTaHaTuTe
yyecHnum BO coobpakajoT geka He cTaHyBa 3060p 3a MaTHMYKO BO3WMO TYKY
3a BO3WSO Ha ABe TpKana Kako LITO npousnerysa oA UCKa3oT Ha HaBedeHUOT
conaTHUK Ha moneaorT.

Op norope n3HeceHOTO, NOpaaun NponycTuTe BO NpaBusiHaTa oueHa Ha
n3BefeHnTe JoKasn BO TEKOT Ha nocTankaTa, a Co Toa U BO yTBpAyBaHEeTO Ha
dakTnykata coctojba ce [gosenysa nog COMHEeBah-e 3aKMy4YoKOT Ha
NPBOCTENEHMOT Cy Aeka He MNOCTOM MNPUYMHCKO MocreandHa Bpcka Mery
nponyctuTte Kaj o6GBMHETUOT M HacTaHaTaTa Hesroda, OQHOCHO npaBuiHaTa
npMMeHa Ha MaTepujanHoTO MpaBoO MOpaau WTO cnefyeawe  obxaneHaTa
npecyga p[a ce YKMHe U NpegMeToT BpaTu Ha NPBOCTENEHUOT cyn Ha
NOBTOPHO OAfyYyBaH-€.

X

-MpBoCTENEHMOT Cya BP3 OCHOBA Ha MorpellHa oueHa Ha n3BefeHuTe
Aokasu 1 nopagn HeOBOSHO U3BeayBake Ha JOKa3u MOrpeLlHo U HeuenocHO
ja yrtBpaun wucrtata. ViMeHO, NpBOCTENEHUOT CyA He [ cocnywian
npeanoXeHve cesedoun o 3acrtanHukoT Ha obsBuHeHneto A. B. u A. K. Ha
OKONHOCTUTE [danu COornacHo JOoroBopute OBME LA BpLUENEe KOHTPOMW,
oaHocHO nposepyBane 3owto JT[ Y. He nocTtaByBa OOKYMEHTaALUM|a Kako U
Toa Janv oBMe nuua Obune OOmMKHM [a BpLlaT KOHTPONM BO_BpCKa CO
CKNyYeHUTEe 0roBopu 3a obyka Ha nuua 3a KOHEKLIMOHEPW.

X

-3aKOHCKMOT ONUC Ha MOTUKHYBawe ynaTyBa Ha 3aKiyyoK [eka of
pellaBavyko 3Hadere € [NaBHOTO OejCTBME Ha MU3BPLUMTENOT, a AejCTBUEeTO
Ha MNOTUKHYBA4OT € 3aBWCHO Of [ejCTBMETO Ha MW3BPLUMTENOT, KOH 4ue
oCTBapyBake€ € HacCcO4YeHO, OAHOCHO TMOCTOEHETO W CTEeneHoT Ha
OArOBOPHOCTA Ha MNOTUKHYBaA4YOT € 3aBUCHO OOyTBpAyBakeTo Ha
OArOBOPHOCTA Ha U3BPLUMTENOT HA KPUBUYHOTO AESO.

3a ga nocTtou 0AroBOPHOCT Ha NOTMKHYBAYOT € pellaBayko Toa Aa co
NPOTMBMNPABHUTE [ejCTBUja Npe3eMeHn o4 M3BPLUMTENOT, [a € OCTBapeHo
3aKOHCKOTO BMTUE Ha KPUBUYHOTO A0, Ka3HMBOCTA Ha NOTUKHYBAYO0T 3aBUCK
0 MpeTxogHo yTBpAeHaTa BMHA M OArOBOPHOCT, OAHOCHO KAa3HWMBOCT Ha
M3BPLUMTENIOT Ha KPUBUYHOTO Aeno.

[MpBocTEeneHWOT cyn YyTBpAWST BO wM3pekata Ha npecygata co
onuwaHnTe aejcTBuja Aeka 06BMHETMOT b kKako NOTUKHYyBaY CTOPUI KPUBUYHO
peno ,Kpax6a“ og un. 235 ct.1 og K3, B.B. co un. 23 c1.1 og K3, HO oA
n3BefeHUTe [OOKas3M He Cce KOHCTaTuMpa [feka CO npBOCUMHA npecyga e
yTBpAeHa KpuBWMYHaATa OAOrOBOPHOCT OOHOCHO BMHAaTa Ha CTOPUTENUTE Ha
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KpuBn4yHoTo aeno ,Kpaxba“ og un. 235 c1.1 og KS.

CTtopeHata cywTecTBeHa noBpea wWMana BhvjaHMe U nNpu
YyTBPAYyBawETO Ha (pakTudkaTa cocTojba o4 NpPBOCTENEHUOT CyA, BO TOj Aen
oA npecypaTa.

X

-CTOpUN CylTecTBeHM MoBpeauM Ha oapeabute Ha KpuBuMYHaTa
nocrtanka Bo cmucrna Ha 4n.381 cr.1 1.11 og 3KIll(npeuncreH TekcT), Koja
nospefa ce COCTOM BO Toa LWITO u3pekaTa Ha NpBocTeneHata npecyga e
HejacHa, Hepa3bupnvBa W NPOTMBPEYHA Ha nNpUYMHUTE Ha npecygata
HaBedeHn BO 0OpasnoOXeHMeTo o Kou CcyaoT Cce pakoBogen npu
AOHecyBakEeTO Ha onykaTa 3a TpowoLuuMTe BO nocrankara.

MmeHo o yBuMOoT BO cnucute Mo npegMeToT BUOHO € [Jdeka
NMPBOCTENEHMOT Cy4 CO [OHecyBaweTo Ha obxaneHaTa npecyaa, MoKpaj
ofnykaTta 3a rnaBHaTa paboTa, o4ny4mn 1 3a TpoLoumMTe BO MocTankaTa Ha
Ha4vMH WTO npmBaTHMOT TyxuTten C.J1. ro 3agormkun ga My v HagoMecTtu
TPOLWIOUNTE Ha nocTankata Ha o6BuHeTnoT M.T. BO BKyMNeH W3HOC 0f
15.810,00 geHapu Bo pok oa 15 geHa oA OEHOT Ha NPaBOCUIHOCTa Ha
npecygata co npumeHa Ha ogapeabute oa 4n.93 cr.3 oa 3KIM(npeyvncTeH
TekcT) . Baka goHeceHaTta ognyka 6u 6una Bo cornacHocT co 4n.93 c1.3 o
3Kl(npeyncTeH TeKCT), HO caMO BO CIny4aj AOKOSIKY MNPBOCTENEHUOT CyA
yTBpOUN [eka 3acTapeHoCTa Ha KPWMBMYHOTO TOHEHe HacTanuma nopagu
OANOXyBawe Ha MocTankata koe MOXe [fa ce Mnpenuwe BO BMHA Ha
NpMBaTHMOT TyXuten. BO KOHKPETHWOT Crnyyaj TakBa BMHA Ha CTpaHa Ha
NPUBATHUOT TYXUTEN BOOMLWITO HE € YTBPAEHa, a 04 Apyra cTpaHa HecnopeH
e (akToT Jeka noBegeHaTta nocranka npotmB o6suHeTnoT M.T. 3a
npegmMeTHUTE KPUBWYHW Aena, BO MNoBeke HaBpatu Guna oanoxysaHa no
Gapahe Ha 06BMHETNOT, Nopaan Heobe3beneHO NPUCYCTBO Ha CBEOOK Kako U
nopaan nogHecexHn 6apara 3a nszemara Ha cygedkuTe Cyamm of cTpaHa Ha
NPUBaTHMOT TYXWUTEN, OTNOBUKYBak€ Ha MNOSIHOMOLIHOTO Ha HEroBuoT
NOSTHOMOLUHWUK U CIINYHO, HO CETO OBa € BO PaMKUTE Ha HEroBuUTE 3aKOHCKMU
npasBa Ko npasa My npunaraaT Kako CTpaHKa BO nocrarkaTa.

X

- nokpaj Toa WTO BO Kacata HegocTacysarne napu, obsuHeTtata . BO
ueHTpanaTa Bo 6aHkaTa Bo K. gocTtaByBana usBellTan criopes Kou Hemano
KyCOK BO KacaTa BO ekcnoautypata Bo K., npu WTO BO M3BelITauTe He ja
npukaxyBana BUCTUHCKaTa cocTojba Ha napuyHuTe cpeactBa. Camarta Taa
nsjaByBa Aeka, U Nokpaj Toa LWTO 3Haena Aeka umana Kycoum Bo 6narajHara,
BO UeHTpanata Bo OaHkaTa BO K. goctaByBana wusBewTau, Cnopen Kou
HemMarno KycOK BO KacaTa BO eKkcrnosuTypaTa M nako 3Haena geka Kycouu ce
jaByBane opf pabotrata Ha obsBuHeTMOT W., 3a Toa He M un3BecTUna
OLroBOPHUTE Nuua Bo GaHkaTa, TyKy Ha UCTUOT My JO3BONUIIA U NOHaTamy Aa
paboTn Kako LWanTtepckn paboTHMK M fJa pacnonara co napu, a
n3BecTyBawarta BO UeHTpanaTta Bo K. wTo rn npakana, 6une “GUKTUBHKS,
OLHOCHO He oaroBapare Ha dakTuykata cocTojba.

lMpBocTeneHWOT cyn npudaTtun geka cuTe OBME MapuyHU cpencresa
06BUHETNOT W. rv npmucBown, nako o4 n3BeaeHuTe Aokasm Toa He MOXe aa ce
yTBpAn, buaejkn co napute BO eKkcrno3utypaTa pacnonaran n o6suHeTnoTt U. un
cBegokoT E., kako wantepckn paboTHUum, n obsmHeTaTa ., Kako 04roBOPHO
nvue, Ha koja of GaHkaTta m Gune [OCTaByBaHM M AOBEpPYBaHW NapuyHUTE
cpencTtBa, Koja 4yecto natu Bo npucyctBo Ha W. n Ha E. 3emana napu kowu
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NoHeKorall ri Bpakana, a NoHekorawl He rM Bpakarna, Taka LUTO He ce 3Hae o[
yne paboTere e HeJoCTaTOKOT Ha NapuyHM CpeacTBa BO eKCcrno3uTypaTa.
X

-CTOpWUN CyLITECTBEHN noBpeamn Ha ogpenbute og yn.355 ct.1 1.11 o
3KI, 3atoa wWTO npecygata HeMa HaBeOEHO MPUYMHUM 3a pelunTenHuTe
dakTn, nopagu LWTO MNpBOCTENneHaTta npecyda e HejacHa u Hepasbupnuvea.
[MpBOCTENEHNOT Cyd CTOpWUST CyLUTeCTBEHa noBpeda Ha nocTankaTta co Toa
LUTO nocTanysan no Asa 06BMHUTENHM aKTK BO kou WTo € o6BuHeT [. K., 6e3
Aa OOBUHUTENOT U3BPLUM M3MEHA Ha MPBO MOAHECEHWOT OOBUMHUTENEH akT
Ko.6p.21/06 opg 28.04.2006 rog. Bo ogHoc Ha obsuHeTtmoT [. K., 6uaejkum
AejcTBujata Ha M3BpLUyBake BO OAHOC Ha OBOj OOBWHET Ce pasfuyHU BO
ABaTa OOBUMHUTENHN akTa.

OcHoBaHu ce xanbeHuTe HaBOAW AeKa NPBOCTENEHMOT CyA He Aan
npuymHn 3owTto obeuHeTmoT [. K. kako npeTcegaten Ha 3pyxeHneTo 3a
pa3Boj Ha cenckn Typusam ,,M.,, b. nma CcBOjCTBO Ha OLrOBOPHO NuvuUe BO
cmucon Ha 4n.353 ct.5 B.B. co cT.4, 2 n 1 og K3. 3a yTBpayBawe Ha OBOj
dakt 6muno notpebHo aa ce ueHn CTtaTyTOT Ha 34pyXEeHWeTo, BO Koe ce
AeduHupaat CcraTycoT Ha 3OpYXEHWeTo, U3BOpUTE Ha  HEroBoTo
MHaHCUpake U 3aJavnte U uenute 3apagu koe e opmmpaHo. Ncto Taka
NPBOCTENEHMOT Cy4 He YTBpPAWN Adanu 3a peanu3auuvja Ha npeamMeTHUOT
NpoekT ce TpoweHn napu of byyetoT unn og C. b. Toa e o4 CyLITUHCKO
3Hayewe 3a onpefenyBake pann € WUCNONHEeT OUTHMOT enemMeHT  Ha
KPMBMYHOTO Aeno 3a koe e obsuHeT [1. K., a Toa e co HeroBoTo AejcTBue fa e
owTeTeH byyeToT Ha PM.

X

-CTOpeHa CylTecTBeHa noBpeda Ha oapeabute Ha KpuBMYHaATa
noctanka no 4n.355 cr.1 1.11 oa 3KI1. No Haorfawe Ha 0BOj cyn obxaneHaTa
npecyga e HejacHa Hepas3bupnvea, NpPoTMBPEYHa camarta Ha cebecu, N Ha
cogpXXuHata Ha M3BeOeHMTEe [OKas3n BO TEeKOT Ha nocTtankata. MIMeHo, BO
n3pekarta Ha obxxaneHaTa npecyaa NpBOCTENEHNOT CyA cornacHo 4n.368 cr.1
T.1 oa 3KI ja ocnobogun obeuHeTtaTta T. N. og oGBUHEHMETO Aa cTopuna
KpmBu4HO adeno “lNpumarse noTtkyn“ , Guaejku_genarta 3a koj ce 0B6BUHyBa
npudaTtna _Oeka He ce KPUMBUYHM _Jena chnopef  3akOHOT, godeka BO
o6pa3noXxeHeTo Ha npecyaaTa BO HaBeAeHUTEe NpaBHM NPUYNHU KOHCTaTMpa
Aeka 3a o6BMHeHMeTO noa T.1 o4 m3pekara He ce gokaxano ga obeBuHeTaTa
Kako nuue wWTto BpwKn paboTn o4 jaBeH MHTepec, couunjaneH paboTHUK BO
Llentapot 3a c. p. K., umana 3agomkutenHo obGnuratopHa obBpcka 3a
npeB3emMarwe Ha HaBedeHWTe AejcTBuja, a 3a AdejcTBujaTa nog T.2 HaBedysa
AeKa o4 HUTY efeH 4oKa3 CyaoT He yTBpAuN Aeka o6BMHeTaTa Ha KpUTUYHMUOT
AeH npeB3ena cnyx6eHo aejcTeme WwTo 61 Mopana Aa ro U3BpLUK.

Mpn HecnopHM YTBPAEHM pewnTenHn aktn peka obBuHeTaTa
nobapana 1 npuMmuna napum o owTeTeHaTa 3a Aa M3BpLUM AejcTBMja BO
paMKUTe Ha CBOWUTE OBfacTyBaha Kora napute ce npoHajaeHumu og3eMeHn Ha
nviue MecTo, MO Haorawe Ha OBOj cyn yTBpaeHaTta dhakTudka cocTojba oA
CTpaHa Ha nMpPBOCTENEHUOT Cyd e pes3yntaT Ha MnorpewHa oueHa Ha
n3segeHnTe gokasn. OBnactyBawaTa Ha OOBMHeTaTa npouanerysaaT M Of
3aKOHOT 3a CeMejCTBOTO Kafje LWTO Ce HaBedeHUM MEpKUTE LUTO rM npesema
LeHTapoT npeky cBouTe BpaboTteHn 3a o06e3begyBakbe cooaBeTHA
34paBCTBEHa 3aluTuTa, MCUMXOocouujanHa MHTEpBEHUMja U TPEeTMaH, Kako U
APYrn MEepKU Kaj counjanHuTe cnyyam, Taka ga BO KOHKPETHUOT cry4vaj hakT e
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Aeka obBuHeTaTa npeB3ena [[ejCTBMja BO pPaMKUTE Ha CBOUTE CryXOeHu
oBracTyBaka W HENoOrM4yHo € MUCIIEHETO Ha MPBOCTENEHWOT Ccyd Adeka
HaBedeHUTe paejcTBuja He Owune o obnuraTtopeH kapakTep na co Toa
HegocTacyBane efnieMeHTUuTe Ha OuTMeTo Ha AenoTo CornacHo AafeHoTo
o6BuHeHne.Og oBME NpUYMHM MO Haorawe Ha OBOj Cyn Ce OoBedyBa BO
npawawe npaBunHaTa nNpuMMEHa Ha MaTepujanHoTO MpaBO Mnopagu LWTo
cnegyBawe obxaneHaTta npecyda ga ce YKMHE M NpeaMeToT BpaTtu Ha
NPBOCTENEHMOT CyA Ha MOBTOPHO OAJSTyYyBaH-€.
X

LLI-OcHoBaHM ce xanbeHuTe HaBOAM Ha >XanuUTenoT MO OCHOBOT Ha
MOrpeLUHo N HeLEenocHO yTBpAeHa dakTnyka cocTojba.

LleHnve geka cpaktudkata coctojba yTBpAaeHa of NpBOCTENEHUNOT Cy4
€ HejacHa M HenoTomnosfHa, U Co WCTakHaTuTe >xanbdeHun HaBoaAu MO OBOj
anbeH OCHOB, UcTaTa ce cTaBa Nog CEPUO3HO COMHEHME.

He ce wu3BegyBaHM [JOBOMHO [OKa3uM 3a yTBpAyBawe Ha cuTe
pewnTenHn dakTn o4 KPMBMYHO NpaBHMOT HacTaH. [pudareHa e ogbpaHaTta
Ha 06BMHETMOT, 6€e3 Ja ce u3BeayBaaT AOBOMHO JOKa3W BO TOj NMpaBeLl, CO
Ko uctata 6u 6una nposepeHa. OGBUHETUOT MU3jaBUN AEKa Kaj Hero nocne
HacTaHoT 6une npoHajaeHn 550,00 AeHapw KoM NOAOLHA OOHOCHO yTpeaeHTa
oBnacteHute cnyx6eHn nuua Ha CBP W my rv BpaTune. 3a yTBpayBame Ha
OBOj (paKT He ce M3BedyBaHW OOKa3W, Jany HAaBUCTMHA Ce HajaeHW napu Kaj
0GBMHETNOT, BO KOMKaB WM3HOC W Jann UCTUTE My Ce BpaTeHW Kako TOj
n3jaBun BO CBOja oabpaHa.

Mpn NOBTOPHOTO CyAeH€ NPBOCTENEHMOT cyd Tpeba fa rm OTCTpaHu
CywTecTBeHUTE NOBpeau, Aa M3BedyBa HOBM A0Ka3n OCBEH M3BedeHUTe, fa
M cocrnywa oBnacteHute cmkbeHn numua kKou 6Gune Ha nuue MecTo
KPUTUYHUOT AEH, Aa M3BPLUM COoYyBawe Mery o6BMHETUOT 1 cBugetenoT E
3a yTBpAyBawe Ha OUTHMTE (bakTu 1 OKONHOCTK, Aa COCrylla U BELUTO nuue
of obnacta Ha mMeguumnHaTa BO CMUCN aHa rope HaBeAeHUTEe HaBOAW, Ha KOj
Ha4MH Ke yTBPAWM NpaBusiHa M LenocHa gakTnyka coctojba koja ke buae BO
COrfacHOCT CO cogpXXMHaTa Ha U3BedeHUTE JOKas3w.

X

-Bo n3pekata Ha obxaneHaTa npecyaa NpBOCTENEHMOT CyA npudatmn
Aeka obsuHeTuTe B. H. E. Kako 0AroBOpHO Nuue ynpasBuTesn Ha OAHOYHMOT
00Bp3HMK npaBHOTO nuue obeuHeTMoT JOO“M.“ og L., 3a TekoBHaTa 2005 n
2006 roguHa co Hamepa fa opbGerHaT OENnyMHO Mnakawe Ha AaHOK Ha
aobuBKka nocTanune CcnpoTMBHO Ha 4n.8 , un.39 n un.40 og 3akoHOT 3a JaHOK
Ha gobuka, gane naxHu nogatoun 3a NPUXoaMTe Ha NPaBHOTO JMLE KOWU LWTO
Cce O4 3Hayewe 3a yTBpAyBake Ha M3HOCOT Ha AaHO4yHaTa obBpcka Ha Koj
Ha4yMH NoMarnky yTBpaune v nnatune gaHok Ha gobuska 3a 2005 rogmHa BO
n3Hoc of 272.647 peHapm 3a 2006 rogmHa Bo n3Hoc of 660.635 neHapu._Ha
OBOj HaYUH NPBOCTENEHUOT CyAd 0 HaBen camMO WM3HOCOT Ha HEennarteHuoT
0aHOK 3a HaBedeHUTe Nepuoan He JaBajku ONUC Ha NpeB3eMeHuUTe aejcTBuja
o4 _CcTpaHa Ha oOBMHETUTE, OAHOCHO HAYMHOT Ha KOM LUTO € W3BPLUEHO
KPMBUYHOTO O€eN0 CO HenpecMeTyBawe, CO AaBake NaXHW NnoaaTouu 3a
OCTBapeHUTEe Mpuxoau 3a HaBedeHuTe nepuoaun. VMIMeHo, HejacHO e 3a cute
noeguvHeYHU roAMHKU 3a WTO Ce OAHecyBa 3aTaeHWoT JaHOoK criopeq 3akoHOT
3a JaHOK Ha aobuBKa, LITO MO Haorakwe Ha OBOj Cyd ja NpaBu u3pekata Ha
npecygarta HejacHa u HepasbupnvBa u nNpeTcTaByBa CylLUTECTBEHa noBpeaa
Ha ogpenbuTe Ha kpmBMYHaTa noctanka no yn 381 ct1 111 og 3KI1..

31



X

-OBa ja npaBu npecygaTa HejacHa U Hepa3dbupnvea 04 NPUYMHA LITO
CyOoT NpBO Npudaka aeka 06BMHETMOT AenyBan Co eBeHTyasHa ymucna, a
noToa JaBa ONWUC Ha AejcTBME Ha HyXHa oabpaHa geka o6BMHETWOT 3a Ada
onbve on cebe NCTOBPEMEH NPOTUBMNPABEH Hanag ro U3Baausl HOXOT U My ja
HaHen TelwkaTa TenecHa noBpeaa Ha OLTETEHMOT.

Op ytBpaeHata dakTuyka cocTojba HejacHO e gann OOBMHETUOT
AenyBarn co eBeHTyarHa ymucra unm Bo HykHa ogbpaHa nunm eBeHTyanHo ou
ce paboTeno 3a npeyekopyBake Ha HyxHaTa ogbpaHa of cTpaHa Ha
06BUHETUNOT Mnnja BO KOHKPETHMOT KPUBUYHO NPaBeH HaCTaH.

MNMopagn HaBegeHaTa cywTecTBeHa MoBpeda ce AosedyBa noA
COMHeHMe yTBpAeHaTa akTuyka cocTojéa M npaBunHata MNpuMMeHa Ha
MaTepujanHoTo Npaso.

X

-OBOj cya ucnuTyBajkn ja obxaneHaTa npecyga Bo cmucna Ha yn. 393
og 3Kl(npeuncteH TekcT), n No cnyxbeHa AOMKHOCT, BHUMAaBajkn Aanu ce
CTOpPEHM CyLITECTBEHW NOBpeau Ha ogpenbute Ha KpyMBMYHATa nocTanka of
yneH 381 ctaB 1 Toukm oa 1, 5, 6, 8 oo 11 oa 3KI(npeuncteH TeKCT), Hajae
AeKka BO KOHKPETHMOT criyyaj, NpBOCTENEHUOT cyn Mpu OOHEeCyBaweTo Ha
nobuBaHata opanyka, CTOpPWi CylITeCTBEHa noBpeda Ha ofpeabute Ha
KpuBu4yHata noctanka of uneH 381 cr.1 1. 8 og 3KI(npeuncreH TekcT), .Bo
KOHKPETHWOT Cnyyaj, npecyaarta ce 3acHoBa Bp3 [oka3 Bp3 KOj cnopen
oapenbute Ha OBOj 3aKOH HE MOXE [Ja Ce 3acCHOBAa, OCBEH ako CO orfeq Ha
ApyruTte gokasu e ouurnegHo aeka um 6e3 1oj gokas 6um 6una goHeceHa mucta
npecyna

Op cnmicte no npeagMeToT, UMEHO COApPXMHATa Ha 3anuWCHUKOT 3a
rnaBeH npetpec oA geH 15.11.2010rognHa Ha NpPBOCTENEHWNOT cya, BUOHO €
JeKa_Nno [aBaH-€TO Ha 3aBpLUHMTE 300pOBM HA CTPaHKUTE, MPBOCTENEHUOT
Cyd_KOHCTaTMpan _[eka [MaBHMOT npetpec 6un Beke 3aBpuieH Bo 15,20
yacoT. [MpBOCTENEHNOT CyAd, OAKAKO HAa UCTUOT 3anUCHUK O rMaBeH NpeTpec,
NO HErOBOTO 3aBpPLUYBaH-€, HOTMPA JeKa OTKako 0OBUHETMOT M OLUTETEHUOT
ja_HanywTune cyaHuuarta, UICTUTe BedHall ce noBpaTtunie BO cyaHuuaTa npu
LUTO OLITETEHWOT M3jaBUN _[eka, nopagu Toa LITO, KpUTUYHATa Beyep oun
MHOIY NMWjaH, He MOXe [a ce CeTU U CO CUIYPHOCT Aa TBpAu Aeka 00BMHETUOT
Oun Toj WTO MYy I'M 0A3€enN napuTe.

CornacHo 4n.365 og 3KI(npeyncteH TekcT), CydoT ja  3acHoBa
npecygarta _camo Bp3 hakTUTe U O0Ka3uTe LUTO Ce M3HECEeHWU Ha [MaBHUOT
npeTpec..Bo KOHKpPETHUOT cry4yaj, NPBOCTENEHNOT CyA, N0 MUCIIEHE Ha OBOj
cyn, NOrpeLLHo nocTanun Kora npu AoOHeCcyBaweTo Ha ofsykaTta, ja 3acHoBan
Ha OBOj MCKa3 Ha OWTETEeHMOT AdadeH MO 3aBpLlyBawkeTO Ha [MaBHUOT
npeTpec 6e3 npu Toa NpaBUIHO Aa MM NpuMeHn oapendbute Ha 3aKOHOT 3a
KpMBMYHA nocTanka, a Co LITO ja CTOpWn Hanped HasedeHaTa CyluTecTBeHa
noBpena Ha ogpendbuTe Ha KpMBMYHATa nocrarnka.

X

-OcHoBaHK ce xanbeHnte HaBoauM Ha OOBUHETUOT Aeka hakTuykaTa
cocTojba MorpeLwHo 1 HeuenocHo e yTBpaeHa, buaejku NnpBOCTENEHMOT cyA
BO TEKOT Ha MocTankarta He M U3Ben cUTe NoTPedHN U PacnonoXnueu JOKa3un
W HE W YTBpAWN pelunTenHmTe akTu 3a 0BOj KPMBUYHO NPaBEH HACTaH.

O6BuHeTHOT ce GpaHn aeka Toj He ja OA3en oBaa KapTuyka U He
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nogurHan v ogsen oBuwe napu o cMeTkata,HeMoXen [a ja MMa KapTudkaTta
Ha owTeTeHaTa a ywTe Nomanky ga ro 3Hae nuvH KodoT, MeryToa crnopef
yBuaoT Bo LU og Buaeo HagsopoT Ha 6aHkomaTtoT ATMO00052 oa 14.04.2010
roguHa, anbymot co dotorpacoum og MBP CBP Ltun MC MpobuwTun,
6p.31.10-837/1 og 05.07.2010 roguHa n mM3BOAOT OO BM3a LEHTApPOT OA
TpaHcakuuja Ha ussplyBare 1 nucmo og M. A. go B. K., cynot ro ytBpaun
NOCTOEHETO HA KPMBMYHOTO AENO LITO Ce CTaBa Ha TOBap Ha OOBMHETUOT.

MeryToa, NnpBOCTENEHMOT Cy[ BakBUTE [OKa3W HE M Npeaoyus Ha
0OBMHETUOT, HUTY NakK M _ucnutan _apyruTe OKOMHOCTM BO Bpcka CO
NpUCYCTBOTO Ha  OGBMHETMOT BO KaHuenapujata BoO koja pabotm co
owiTeTeHata M apyraTta Kofnellka BO fiokanHaTta camoynpasa, Mo OAHOC Ha
APXEeHEeTO Ha TalHaTa BO KaHuenapuvja, ganu 1 Kako ce YyBa TaluHaTta U
Apyrmte nNuYHM nNpeameTu, anu HaBWUCTUHA ja OCTaBuiia BO KaHuenapwuja
TalHaTa owTeTeHaTta, JanvM HaBUCTUHA TOj AEH ja OoCTaBwuna BO TallHaTa
npegmeTHaTa KapTuyka. Ha oBaa okonHocT ocobeHo 6uno noTtpebHO aa ce
noBMKa WM pacnpawa M NUUeTo COo Koja owTeTeHaTa Ouna maneseHa, Ha
OKONHOCTa Kage 6une, ganu owTeTeHaTa kKynyBana( 6uaeju 6uno nasapeH
AeH a usnerna co HejsuHata Kepka), Hdanu kaptuykata og 14.04.20101
roguHa 6una kaj owrteteHaTta Owuaejknm HECMOPHO € AeKa ja umana Kora Ha
19.04.2010 roguHa co kapTuykata 6una Ha 6aHKomaToT, a CyaoT npudaTun
AeKka OO0 Toj AeH Hemano 3abenexaHo Oeka M HepocTtacyBaaT napu oA
KapTudkara.

X

-CTopeHu ce cywTecTBeHM noBpean Ha nocrankaTta og yn. 355 cr.1
T.11 og 3KI1, 6uaejkn nspekata Ha peLleHNETO U HEJ3MHOTO obBpasnoxeHue
He npowusneryBaaTt of cnvcute Bo npeametor. Og cnucute BO NpeameToT
npousneryesa geka TyxutenoT «T. A» of «LU.» nogHen npuBatHa Tyxba
npotme C.,IN. n J1. A. og L. 3a kpmBu4HO aeno “Tewka kpaxba“ opg un. 236
ct.1 1.1 og K3 oTtkako co peweHue Ko.6p. 32/09 og 27.01.2009 roguHa
HeroBata KpuBMYHa npujaBa 6una oTdpneHa oa OCHOBHOTO jaBHO
obusHuTENcTeo LLTumn.

Mo Taa kpmBU4YHa Tyxb6a NPBOCTENEHMOT Cyf MocTanyBasn JOHECYBajKM
pelueHne co Koe YTBpAWI Aeka oOBaa kpuBuyHa Tyxxba Tpeba oa ce cmeTa 3a
Gapahe 3a npoBeayBawe Ha uctpara buaejkn obsmnHetute C.M. n J1. A. oa
LL. ce TepeTaT 3a KpmBmn4HO Aeno “Tewka kpaxba“ og un. 236 c1.1 1.1 og K3
3a Koe e 3anpeTteHa kasHa og 1 ao 10 rogmHn 3aTBOpP, 3a KOE KPMBUYHO AESNO
crnpoBefyBawe Ha UcTparata € 3ag0oSmKUTENHO.

Mo oBa [OOHECEeHO pelleHMe pacnpawaHn ce  BO uctpara BO
npeameTtoT Kn.6p. 74/09 Ha OcHoBeH cya L. o6BuvHETUTE M UCTPaKHUOT
cyavja cornacHo 4n. 169 og 3Kl He goHen peuwleHwe ganu Ke cnposefe
uctpara ganuv ke u3pasu HecornacyBawe 3a CnpoBedyBake Ha ucTpara TyKy
CO__0BMYHO MNUCMO M BpaTui _CNUCUTE OO OBOj KPMBWUYEH MpeaMeT Ha
KpuBuyHuoT ogaen Ha OcHoBeH cya LLTvn, Taka WTo nocTanui _CnpoTUBHO
Ha yn. 169 oa 3KM. Bo nucmMoTo MCTpaxkHMOT cyauja HaBedyBa [deka BO
KOHKPETHUOT Crnyyaj wucTparata He Ouna 3agorkMTenHa LWTo e MOrpeLuHo,
Ouaejkn 3agormKMTENHOCTa Ha ucTparaTa nposwuneryBa of BUCMHATa Ha
3anpeTeHaTa kasHa 3a KpUBUYHOTO AENo, a He ganu ce paboTu 3a npmBaTHa
Tyx6a nnn oGBUHUTENEH aKT.

X
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-OcHoBaHu ce xanbeHnte HaBogn Ha OCHOBHUOT jaBeH 06BMHMTEN 3a
CTOpPEHM cylTecTBeHn noBpean Ha ogpendbute oa 4n.381 cr.1 1.11 og 3KI1
3aToa LWWTO npBOCTeneHata npecyja € HejacHa, Hepa3bupnuea, OGuaejku
ncrtata Hema OOBOSHO MPUYUHU 3@ peluntenHute daktn. Bo KOHKpeTHMOT
cnyyaj o6BMHETMOT ce o060BMHyBa 3a NPOLOMMKEHO KPUBWYHO OEero
“3noynotpeba Ha cnyxbeHaTta nonoxba u oBnactyBawe“ no 4n.353 cr.2
B.B.cO CcT.1 1 .B.cOo 4n.45 og K3, a npeBoCTeneHWOT cyd nog CT.2 AOHen
onbveaTenHa npecyga cornacHo 4n.367 cr.,1 1.6 og 3KI1 3a gejctBmneTto oA
28.06.2004 roguHa, nopagun 3acTapeHOCT Ha KPMBUYHOTO FOHEH-E, a BO BPCKa
co un.107 cr.1 7.5 n un.108 1.6 og K3, npudakajkm geka e HactaneHa
penaTuHa 3acTapeHOCT Ha KPUBUYHOTO roHew-e. Merytoa, BO KOHKPETHMOT
cnyyaj ce paboty 3a NpOOOIMKEHO KPMBMYHO OEno W BO _TOj chyyaj
3acTapeHoCTa Ha KPUBUYHOTO FOHEH-E Ce CMeTa 04 NOCNeaHOTO NpeB3eMEHO
Jejcteue, a crnoped onnucoT Ha 0O6BUHEHME NocneaHO Npe3eMeHo AejCTBME e
Ha 26.09.2005 roamHa. MImajkm ro BO npeaBua OBOj peneBaHTeH (hakT, Kako 1
0a 06BMHUTENHNOT akT € nogHeceH Ha 27.06.2008 roanHa npovsneryBa geka
He ce MOMWHAaTW TPU roAuHWN 0 U3BPLLUYBaH-€ Ha KPUBUYHOTO AEeno.

Baka yTBpAeHaTa dakTuyka cocTtojda ce goBedyBa NoOA4 CEPUO3HO
COMeHeHue, buaejkn oBue oanyku ce NuyBaHW Ha 0GMYeH NUCT xapTuja, 6e3
genoBoaeH 6poj, noTnuwann oa 06BUHETMOT K YneHoBuTe Ha M. 3. n cTtaBeH
neyaTt oa ucrtata. BakBute oanyku He Oune npes3eHTUMpaHW o4 CTpaHa Ha
onbpaHaTta BO TEKOT Ha mUcTpararta, TyKy TMe ce Mpe3eHTMpaHu BO TEKOT Ha
rMaBHMOT NpeTpec BO JOKa3Ha nocrtanka u Toa Ha obudeH 6en nUCT xapTuja,
6e3 pgenoBogeH 6poj nopagn WTO ja AoBedyBaaT nog COMHEHME
BepoLOCTOjHOCTa Ha oBMe NUCMeHn gokasn. O gpyra ctpaHa of usjaBaTa Ha
pacnpawaxute ceugenu M. J., Il. C. n B. T. ce goBegyesa nog COMHeHue
yTBpAeHaTa akTuyka coctojba Bo obxaneHaTa npecyna, o MPUYUHU WTO
OBME CBeAoUM M BO MCTparata M Ha [MaBHUOT NpPeTpec u3jaBune geka He
O1No BPLUEHN HMKAKBM aKTUBHOCTU O cTpaHa Ha M. 3. no ogHOC Ha nonpaBku
N gedeKkTn Ha BOAOBOAHA Mpexa, HUTY NaK 3aMeHa Ha HeKakBU LEeBKM Of
BOoOgoOBOoAHATa Mpexa BO C.[l. BO KPUTUYHUOT NEepuod, Kako LTO CTOU BO
ognykmte Ha M. 3., OOHOCHO KakO MOKpUTME 3a Wu3BageHuTe napu o
CrtonaHcka 6aHka. Bo oBaa Hacoka e u unsjaBsat Ha lNpetcegatenot Ha M. 3. B.
T. KOj Ha rnNaBHMOT MpeTpec No OOHOC Ha CcoAapXwuHata M MOTNUCOT Ha
O4NyKUTE M3jaBWN OeKa HUTY MM Npu3HaBa HUTY MM OCNoOpyBa, nopagu LTo
yTBpAeHaTa gpakTnyka coctojda ce goBeayBa nog COMHEHME.

X

-OcHoBaH e xanbeHnoT HaBoA 3a CTOPEHU CyLUTECTBEHW NOBpean Ha
3KIT og un.355 ct.1 1.11, 3aT0a WTO Npecyaarta € HejacHa U Hepa3bupnuea.
MmeHO HWUTY BO m3pekaTa, HUTY BO 0BpasnoxeHWeTo Ha npecypaTa, He ce
HaBedeHW JaTUTe Ha parake Ha ManofeTHUTE Nvua, Taka LITO 3a cuTe oA
HMB HEe MOXe Ada ce YTBPAM Aanu npu CTOPYBaweTO Ha KPUBWUYHOTO LEen0
nmarne HanonHeTtn 18 rogmMHn, oAHOCHO Aanu Gune ManoneTHW co ornep Ha
dakToT AeKka eneMeHT Ha AeNioTo € CNYy)XeHe Ha ankoxoi Ha ManoneTHULIN.
McTto  cTopeHa e cywitectBeHa noBpeda oa 4n.355 cr.2 B.B. co 4n.428 ong
3KI, Ha koja cyngoT BHMMaBa no _cnyxbeHa JomkHOCT buaejku e noBpegeHo
npaBoTO Ha oabpaHa Ha obsuHeToTo nuue W.I.. Mpecynata e goHeceHa BO
OTCYCTBO Ha 0BOj 06BUHET co npumeHa Ha 4n.428 ct.4 on 3KI1, BO koja LWITO
npecyaa NpBOCTENEHNOT Cy/ HaBedyBa [deKa MPUCYCTBOTO Ha OOBMHETUOT HE
€ HY)XHO U1 gOeka o0OBMHETMOT He ja  npujaBun _ nNpoMeHarta  Ha
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NPEeCTojyBaNnULITETO, OAHOCHO XXMBEANULLTETO 3a Ja MY Ce O0CTaBM NOKaHa.
3a pa ce npumenn 4n.428 cr.4 og 3KI npetxogHo € noTpebHO 06BUHETUOT
Aa e 3ano3HaeH [eka NpoTUB Hero ce BOAW KPUBWYHA MNocTanka, ga My e
AOCTaBeHO OOBMHEHMETO, Ma BO TOj Crny4vaj ako NokaHaTa He MoXe fa My ce
Bpayn nopagu HenpujaByBaweTO Ha CydOT Ha npoMeHaTa Ha ajpecarta,
TOoraw CyaoT MOXe [a oASlyuv rNaBHUOT npeTpec a Ce OOpPXW BO HEroBo
OTCYCTBO aKo OTLEHM [eKa HEroBOTO MPUCYCTBO He e HyxHo. Of yTBpaeHuTe
takTn geka obeuHeTMoT W.I. Hema pobueHo ypegHa nokaHa 3a MPBOTO
3aKa)kaHO PoYULLTE, HUTU MMa NPUMEHO OBBMHUTENEH Npeanor, cygoT cMeTa
AeKa co Toa My e MNOBpedeHO NpaBoOTO Ha ogbpaHa, CO WTO € CTopeHa
cywTecTBeHa nospeda Ha nocrtankaTa of 4n.355 c1.2 og 3KI1.
X

-Mocton cywTectBeHa noBpega Ha ogpendbute o4 KpuBMYHaATa
noctanka og yn. 355 c1.1 1.11 oa 3KI1. MNpecynarta e HejacHa, Hepa3bupnuea,
BO 00pasnoXXeHMeTo He Ce HaBeAEeHU NPUYUHUTE 3a pelunTenHuTe dakTtu, a
HaBedeHUTEe MPUYMHU Ce HejaCcHM U BO 3HayuTernHa mMepa MNpOTUBPEYHM.
MocTom cywTecTBeHa noBpeda Ha oapenbute Ha KpuBMYHATa nocTanka og
yn. 355 cr.1 1.9 og 3KIl, nopagn Toa WTO CO goHeceHaTa npecyaa
NPBOCTENEHMOT Cy/ 0 NPeYeKopusl NOAHECEHOTO 0OBMHEHME BO CMUCIA Ha
yn. 338 ct.1 oa 3KI. CornacHo HaBeaeHaTa ogpenba npecygarta Moxe aa ce
ofHecyBa camo Ha fnmue koe e 06BUHETO M Ha KPMBUYHO OO0 WTO € npeameT
Ha OOBMHEHMETO BO MOAHECEHOTO W3MEHETOTO WM MPOLUMPEHOTO
06BUHEHME, Taka WITO NoMmery o6BMHEHMEeTO M npecyaata Tpeba ga nocrtou
cybjektmBeH 1 0bOjekTMBEH  umaeHTUTeT. Bo  KOHKPETHWOT  cnyuaj
NPBOCTENEHMOT Cyd ro HapyLumnn 06jeKTUBHUOT MOEHTUTET Ha 06BMHEHUETO,
oupejkn BO m3pekaTta Ha MpBOCTeneHaTa npecyda € u3BplieHa M3MeHa Ha
OMMUCOT Ha NpeB3eMeHUTEe dejcTBuja oa cTpaHa Ha obeuHetnte B. 6. n T. W.,
CO LUTO € N3MEHET U ONUCOT Ha KPMBUYHO NPaBHMOT HACTaH BO LenuHa.

Mopagwu Hanpen HaBedeHWUTE CyLUTECTBEHW NoBpeau ce JoBeayBa noj
COMHeEHWe n yTBpAaeHaTta gakTnyka coctojba.

OcHoBaH € anbeHnoT HaBOA Ha 3acTanHUKOT Ha OOBMHEHMETO Oeka
AafeHnoT OnNuUC U HavvH Ha U3BpLWYyBake Ha KPUBUYHOTO AeNo
dancudurkyBawe Ha cnyxbeHa ucnpaBa € KOHCyMUpaHO BO OUTMETO Ha
KPMBMYHOTO aeno ,,3noynotpeba Ha cnyxbeHaTa nonoxba n oBnacTtyBame,,
og uyn. 353 opg K3. HaeBuctuHa cygotr He e Bp3aH 3a npasHaTa
KBanudgukaumja Ha 0enoTo, HO 3a OBOj Cy[ € HejaCHO 30LWTO NPBOCTENEHMOT
cyn npudpaka geka BTOpPOOOBMHETUOT TOAOp HE OCTBapWUST KOPUCT Kora U BO
camoTo 0OpasnoxeHne Ha npecydata HaBedyBa [eka CO npegmMeTHaTa
noTeBpaa My ce OBO3MOXWIIO KyrnyBake Ha CTaHOT, LUTO CeKako npeTcTaByBa
HeKkakBa KOpPUCT 3a BTOPOOOBMHETMOT Togop WMBaHoB.

OcHoBaH e xanbeHnoT HaBo Ha 3acTanHMKOT Ha OOBMHEHMETO Oeka
NPBOCTENEHMOT CyA Aan Hepa3duMpnmeM NpUYMHK 3a NpekBanudurkaunjata Ha
KPMBMYHOTO [eNno WTO My ce CTaBa Ha ToBap Ha BTopoobBuMHETMOT W.
T.,3aT0a WTO OBME MPUYMHM He npousneryBaaT Of W3BeOeHUTe [oKasw,
3aToa LWTO BO CEKOj Crnyyaj npegMeTHaTa noTeBpha vMMa KapakTep Ha jaBHa
ucnpasa nsgageHa of jaBHo npetnpujatne cornacHo yn. 122 cr.11 o K3.

X

-CTOpeHa cywTtectBeHa nospea of 4n.381 c1.1 1.11 og 3KI1. N3pekaTa
Ha npecygaTa € HejacHa, Hepa3bupnuea, KOHTPAAUKTOPHA, a NPUYMHUTE 3a
pewuvTenHute daktn ce HejacHn. CygoT yTBpaAMNn Aeka O6BMHETMOT Ha
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28.12.2009 roa. okony 02:55 yacoT co onwToO ONacHO CpPeacTBO - 3ananuea
TEeYHOCT BEH3MH ja ncnpckan eBnesHaTta Bparta og Yroctutenckmot objekt “K.
T.“ Bo [l. CO onwTO ONacHO [AejCTBO - nNoXap npeausBukan noxap wu
3HauyuTernHa OonacHOCT 3a XMBOTOT U TENOTO Ha NyreTo U UMOTOT oA ronemMmu
pasmepu.

OO uv3BpLWEHOTO BelwTayewe Ha MnacTUYHO LWuwe CcO  eTukeTa
“lMenncTtepka“ npoHajgeHo BO ©Onm3anHa Ha O06jekToT, CO aHanu3a Ha
HenosHaTaTa MaTepuja BO MUCTOTO YTBPOEHO € [eka BO eKCTPaKToT of
LUNLIETO € KOHCTaTupaHo coBnalfake Co XpoMaTorpamMoT Ha HapTeH gepmsat
- ousen ropueo. Mmajkun ro npeasug oBa, uspekaTta Ha npecyaaTa € HejacHa u
Hepa3bupnuea BO CMUCON Ha CPEACTBOTO CO KOE € Npeamn3BUKaH NoXapoT.

X

-OcHoBaHu ce xanbeHnte HaBoAM Ha OOGBMHETMOT Aa NPBOCTENEHUOT
cyn npuv OOHecyBaweTO Ha nobuBaHaTta npecyda CTOPWUIT CyluTeCTBeHa
noepena Ha oapeabuTte Ha kpuBMYHaATa noctanka og yn. 381 cr.1 1. 11 og
3KTI1. CtopeHaTa cywTecTBeHa nospeda ce COCTon BO Toa WTO nobuBaHata
npecyaa NpoTMBPEYM CO coapXXMHaTa Ha U3BedeHUTe Aokasn, BO NobvBaHaTta
npecyaa He ce HaBedeHW A0BOMHO 06pas3noXeHn NpuinHM Nopaan Kov cyaot
CMeTa [eKka BO KOHKPETHWOT chnyyaj He Gunio CTOPEeHO KPUMBWYHOTO AEeNo of
yn. 172 c1.1 og K3. Bo nobuBaHata npecyaa He € yTBpAEH pPELUMTENHUOT
ghakT ganu BO COApXMHATa Ha npeTcTaBkaTa Cce WU3HECEHW HEBUCTUHMU KOU
MOXaT Ja HawTeTaT Ha YyecTa W yrnegoT Ha NPUBAaTHUOT TYXUTen u ganu co
ynaTyBaHh-€TO Ha NpeTcTaBkaTa € CTOPEHO KPUBUYHO AENO KneBeTa a of WTo
3aBUCK NpuMMeHaTa Ha ogpeabarta og un. 3 cT. 2 o4 3akoHOT 3a nocTanyBake
no npetcrtaBkn u npegnosm (Cn.eecHnk Ha PM 6p. 82/08 og 08.07.2008
roguHa) Ha koja BO obpasnoxeHMeTo Ha npecygata ce MNOBUKyBa
NpBOCTENEHMOT cya. HaBeaeHata npuynHa 3a 4OHECyBaweTO Ha nobuBHaTta
npecyaa geka BO KOHKPETHUOT Crny4daj He cTaHyBano 360p 3a u3HecyBak€e U
npeHecyBawe Ha HEBUCTUHUTM HewTa a CO Hamepa [a Ce HawTeTu Ha
yrnegoT M 4Yecta Ha TYXATENOT He e [JOBOMHO obpasnoxeHa U He
npowuanerysa of cogpXxvHata Ha n3BegeHuTe JOoKasMu.

OBOj cya umajku ja BO npeaBua coApXuHaTa Ha OBaa 3aKOHCKa
onpeaba cmeTa geka npectaBka OLHOCHO MpPeasior BO CMMUCra Ha 4n. 2 o
3aKkoHOT 3a nocTtanyBawe MO MpecTaBku W npennosu, nogHOCUTENOT Ha
uctata Moxe fJa ja nogHece [0 HagnexeH opraH 3apagu 3awTtuta u
OoCTBapyBak€ Ha HeroBu npaBa W MHTEPECU Kako W 3a 3alTuTa Ha jaBeH
WHTepec yTBpAeH CO 3aKoH. BO KOHKpeTHMOT criyyaj o4 coapXumHaTa Ha
NpeaMeTHOTO MUCMEHO, NpouaneryBa Aeka NoAHOCUTENOT-06BUHETMOT
MCTaTOTO He ro NoAHen 3a 3allTUTa Ha HEroBO NMPaBO N UHTEPEC, HUTY Nak Ha
jaBeH MHTepec yTBpAeH Cco 3akoH. lNopagu Toa 3a 0BOj cyq HenpudaTnneo e
TONKyBak€TO Ha MNPBOCTENEHMOT Cya AeKka BO KOHKPETHMOT Ccry4vaj co
ynatyBakeTo Ha MNUCMEHOTO [0 PenybnuuknmoT npocBEeTEH WHcnekTopar
0BGBMHETMNOT cakan ga v 3awTuTu nHTepecute Ha o6pa3oBHMOT MPOLEC, CO
orneq Ha (pakToT fgeka BO Cnucute o NpegMeToT He MocTojaT AoKasw feka
HaBoAUTE BO MWCMEHMOT MOAHECOK Ce BUCTUHWUTWU, HUTY OOBUHETUOT
npes3eHTMpa TakBu JOKa3u npes NpBOCTENEHUOT cyL.

X

-OBOj cya uMmajkm ja BO npenBua COApXWHATA Ha OBaa 3aKOHCKa
ogpeaba cmeTa geka npectaBka OLHOCHO Mpeasior BO CMMUCra Ha 4n. 2 o
3aKkoHOT 3a nocTtanyBawe MO MpecTaBku W nNpennosu, NogHoOCUTENOT Ha
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uctata MoxXe fJa ja nogHece OO HagnexeH opraH 3apagu 3awTtuta u
OoCTBapyBak€ Ha HEeroBu npaBa W MHTEPECU KaKO M 3a 3alTuta Ha jaBeH
WHTepec yTBpAeH CO 3aKOH. BO KOHKPeTHWOT crnyyvaj o coapxuHata Ha
NpeaMeTHOTO MUCMEHO, MpowusneryBa Aeka MNoAHOCUTENOT-00BUHETUOT
MCTaTOTO HEe ro NoAaHen 3a 3aliTuTa Ha HEroBO NPaBO U MHTEPEC, HUTY NakK Ha
jaBEeH MHTepec YTBPAEH CO 3akoH. [lopaan Toa 3a 0BOj cya HenpudaTnueo e
TONIKYBaH-€TO Ha MPBOCTENEHUOT Cya [eKa BO KOHKPETHMOT Ccny4aj co
ynaTyBaweTO Ha NUCMEHOTO Ao PenybnuMykMoT NPOCBETEH MHCNekTopaT
00BMHETMOT cakan Ada M 3aluTUTU MHTepecuTe Ha o6pa3oBHMOT MpPOLEeC, CO
orneq Ha akToT Ageka BO CnMcUTe o4 NpeaMeToT He NOoCTojaT AoKaswu aeka
HaBOAUTE BO MUCMEHWOT MOAHECOK CEe BUCTUHUTU, HUTY OOBUHETMOT
npe3eHTUpa TakBW AOKa3u npea NpPBOCTENEHMOT cya.
X

-OcHoBaHK ce xanbeHuTe HaBOAM Ha XanuTenute aeka dakTuykaTa
cocTtojba He e NpaBWUNHO U LIEeNOCHO yTBpAeHa. [pBOCTENEHMOT cya yTBPAUI
AeKa nogHeceHaTa npuBaTHa KpMBMYHA Tyxba of CTpaHa Ha owTeTeHuTe 3a
CTOopeHo kpuBuyHO aerno “TenecHa noBpega“ no un 130 og K3 6una
poctaBeHa Ao OCHOBHUMOT cyq Bo LUTun nocne ncrtekoT Ha pokOT BO cMuchna
Ha un.48 og 3Kl oa Tpyn mMeceun of OEHOT Kora NMuUeTo Koe € OBNacTeHo 3a
nogecyBake Ha npuBatHaTa Tyxba y3HanNo 3a KPWMBMYHOTO Aeno M 3a
ctoputenort. Mputoa, npudatun geka A. u . B. 3Haene 3a KpMBMYHOTO Aeno
n 3a ctoputenot Ha geH 1.11.2008 roguHa, a uctuTe npujasune KpUBUYEH
NporoH n nobapane HaQOMECT Ha WTeTa BO TEKOT Ha UcTparaTta 1 1oa A. Ha
13.04.2009 roamHa, a . B. Ha 13.05.2009 roanHa, WITO 3HA4YM NO UCTEKOT Ha
POKOT 04, TpW Meceun.

MeryTtoa, Bo 4n.49 op 3Kl yTBpOeHO e geka ako CaMMOT OlTeTeH
nogHece KpuBW4YHa NpujaBa UNM CTasBu NPeanor 3a ocTBapyBake Ha UMOTHO
npaBHO Oapare BO KpMBMYHATa nocrarnka Ke ce cMeTa Aeka CO Toa CTaBWIl
npegnor 3a roHewe. Kora OWTETEHWOT MOAHEN KpuBUYHA MpujaBa wnu
npeanor 3a roHewe, a BO TEKOT Ha MocTankaTa ce yTBpAn Aeka cTaHyBa 36op
3a KpMBMYHO [Een0 3a Koe ce roHwW no npusatHa Tyxba, npujaBata 0gHOCHO
npeanoror Ke ce cmeTaaT Kako HaBpeMeHa npuBaTtHa Tyxba, a koja e
nogHeceHa BO POKOT npeaBuaeH 3a npuBaTHa Tyxba. Vimajku ja BO npeasua
HaBedeHaTa 3akoHCKa ogpenba 3apaguM npaBuUHO  yTBpAyBake Ha
crnasyBakhb€TO Ha poOKOBUTE 3a MOAHecyBawe Ha npuBatHa Tyxba
NpPBOCTENEHMOT cya ke Tpeba ga yTBpaAM danvm U Kora oluTeTeHuUTe-cera
NpMBaTHUTE TYXXUTENWU [0 NpujaBunie KPUBUYHO MPABHMOT HAcTaH a0
oBnacTeHuTe opraHu, npm wto og MBP-MC-I. pa nobapa nncmeHo
n3BecTyBaw€e 3a crnyxbeHa Genewlka 3a npumeHa npujaBa 6p.3806 koja WTO
e HaBedeHa BO 0OpasnoXeHWeTo Ha nogHeceHaTa KpUBWMYHA MpujaBa of
ctpaHa Ha MBP go OcHoBHOTO jaBHO obBuHMTencTeo LUTun, 3a ga ce Buaun
KOj ro nma npujaBeHoO KpMBUYHOTO Aeno no Taa cnyxbeHa 6eneLuka.

X

-MpBoCTENEHNOT Cya CO AOHecyBaweTo Ha nobuBaHaTa oanyka
CTOpMN cywTecTBeHa noBpefa Ha oapeabute Ha KpvBuYHaATa Mocranka BO
cmucna Ha 4n.381 ct.1 1.11 og 3KI1, Koja noBpeda ce cocTou BO TOA LUTO
n3pekata Ha npBocTeneHaTa npecyaa € HejacHa, Hepa3bupnuea, ucrtata He
Haora NoTKpena BO coApXXuMHaTa Ha U3BedeHUTe OoKasu, Kako 1 nopaan Toa
LWTO BO 06pasnoXeHNeTo Ha npecyaaTta NPBOCTENEHMOT CyA He Aan JOBOSHO
NpUYMHK 3a pelmnTenHuTe dakTn koM 6u ynaTyBane Ha 3akrny4yok geka BO
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AejctBujata npeB3eMeHM of CTpaHa Ha OOBMHETMOT He Cce CcoapXaHu
eNeMeHTUTe Ha npeaMeTHOTO KPMBMYHO [eno 3a Koe ce ToBapu, a
HaBedEHUTE MPUYUHU CE HEejaCHM U BO 3HA4YMTENHa Mepa NPOTMBPEYHM Ha
n3BedeHnTe OoKasnm BO TEKOT Ha AoKasHaTa nocranka.

CornacHo 4n.33 og 3koHoT 3a [[B “kako ycnoB koj Tpeba na 6uae
NCMONHEeT 3a Oa Ce MCKOPUCTM NpaBoTo 3a oabutok Ha [OOB uckaxaH BO
aBaHCHaTa (pakTypa € aBaHCOT fa e nnarteH Ha [obaByBadoT OO KpajoT Ha
NpecMeTKOBHUOT nepuoa”.

CornacHo un.43 oag 3akoHoT 3a B “naHo4HMOT 06BP3HUK € OOMKEeH
3a CeKoj NPecMeTKOBEH UKW JaHOYeH nepuog Aa ro ucnnatm aHOKOT KOj ro
npecmetan cnopep 4n.40 ct.1 n 2 og 3akoHoT 3a [4B".

Mmajkn ro Bo npensua rope HaBedeHOTO jacHO npowusneryBa Aeka
AAHOYHNOT 06Bp3HUK “M.“ moxen ga ro uckaxe usHocot on 281.441,00
AeHapu kako oabuTHa CTaBka camo MOA YCIoB Aa aBaHCHaTa dhakTypa buna
nnaTeHa Ao KpajoT Ha npecMeTKoBHUOT nepuog T.e.00 31.05.2007 roguHa.

Bo KOHKpeTHMOT cny4aj 06BMHETMOT M MOKpaj CETO OBa ja MOAHEn
AaHo4HaTa npujaBa v nNpuToa fan NnaxeH NogaTok 3a BucuHaTa Ha [[B 3a
noBparT, a Koj (hakT e oA BnujaHue 3a yTBpAyBawe Ha u3HocoT Ha [[B, a co
Ko aejctBumja 06BMHETMOT fan NaxeH NoAaToK AeKa aBaHcHaTa hakTypa
O6vna nnateHa, Taka WTO HeocHoBaHO nobapyBan of ApXaBata oabUTOK o
A0B koj He ro cnefnysa.

Mopagw Hanpen HaBeOeHOTO, cnedyBalle Aa npBocTeneHarta npecyaa
Ce YKMHE 1 nNpegMeToT BpaTh Ha NPBOCTENEHNOT CyA Ha MOBTOPHO CyAEH-E.

X

-YTBpAeHaTa hakTnyka coctojba o cTpaHa Ha NPBOCTEMNEHMOT CyA He

€ 3acHOBaHa Ha AO0BOJSIHO NPOBEPEHU AoKa3n u dakTu. PewmntenHute daktm
KOWM NPBOCTENEHNOT cya M npudatun 3a yIBpaeHW, He HaoraaTt noTkpena BO
n3BedeHnTe [okasn. VIMeHo, npBOCTENEeHWOT cya npudaTtun  geka
obGBMHeTaTa ja HanpaBuna naxHaTta ucnpasa, notepaa 6p. 187/08 Bo koja
BHena peka, BtopoobBuHeTnor C. L. e Bo pepooBeH paboTeH OoOQHOC BO
,El,Ty,,l'(. KA OOOEN LW. kako u mMece4yHa [aHOYHa npecMeTka Ha
ucnnaTtyBayoT Ha nnatm 3a meceumte jynn, asryct 2008 roguHa, Koj w
3aBepuna co cBoepayveH NoTnuc, cTtaBuna wtembun v nedat Ha dupmaTta
OTY,K. K.“, ce co Hamepa TakeuTe Ucnpasm Aa ce ynotpebar Kako BUCTUHUTY,
a KoM LWTO JNaxHW ucnpaBnm BTOPOOOBMHETMOT MaKO 3Haen [neka ce
HEBUCTUHUTWK, T ynoTpebun kako aa ce BuCTUHUTK Bo A[l,CtonaHcka BaHka“
3a gobumBame Ha kpeauT BO BpeaHocT oa 116.231,00 aeHap.
) obGBMHETaTa BO TEKOT Ha MocTankata He NpusHaBa Aeka Toa € HEej3uH
pakonuc, o4 KoM MNPUYMHW NPBOCTENEHMOT cya Owun Oo/mKeH Aa U3BpLUM
rpachonoLiko BewTayewe, Aa YTBPAM Aanun pakonucoT € HEj3VH NN Ha APYro
nvue, Bp3 OCHOB Ha LUTO Ke ja NpoBepu AageHaTa ogbpaHa Ha obBuHeTaTa, a
CO TOa Ke M OTCTpaHM COMHeBahaTa Mo O4HOC Ha pelunTenHuTe akTu 3a
NOCTOEHETO Ha €NeMEeHTUTEe Ha OMTMETO Ha KPMBMYHOTO AENo LTO M Cce
cTaBa Ha ToBap.

X

-OcHoBaHu ce »anbeHnTe HaBoaM Ha OOBMHETMOT Oa NPBOCTENEHUNOT
cyn npuv OOoHecyBaweTO Ha nobuBaHaTta npecyda CTOpWUIT CyluTeCTBeHa
noepena Ha oapeabuTte Ha kpuBMYHaATa noctanka og un. 381 cr.1 1. 11 og
3KTI1. CtopeHaTa cywtectBeHa nospeaa ce COCTOM BO Toa WITO M3pekaTa Ha
nobuBaHata npecyga e Hepa3bupnuea, npecygata € npoTMBpPEYHa Co
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cogpXXuHaTta Ha nsBedeHuTe Aokasu, OOHOCHO CO CUIYPHOCT He e yTBpAeHa
nasapHaTta LeHa WM BWOOT Ha NpeaMeToT Ha KOHKPETHOTO KPWUBUYHO AENO
Tewka kpaxba, 3a koe ce TepetTn 0OBMHETMOT. IMEHO CO AMCMO3NTUBOT Ha
obxxaneHaTta npecyaa, o6BUHETMOT € OrfiaceH 3a BUHOBEH 3a KPUBUYHO AEro
Tewka kpax0ba oa 4n.236 cr.4 og K3 3atoa WTO, KPUTUYHNOT AEH, MECTO U
Bpeme og TMB Ha owTeTteHnoT ogsen 100 nutpmn Hadpta 3a JOMaAKMHCTBOTO
no ueHa op 57,00 geHapy 3a nuTtap. 3a BakBaTa CBOja offyka, BO
o6pa3noXeHneTo Ha npecyaarta, NPBOCTENEHMOT CcyA npudatun aeka of
TMB Ha owTeTeHnoT 6una ogsemeHa HadpTa 3a JOMaAKUMHCTBOTO, T.H. LipBEHA
HadpTta. Mo ogHOC Ha BpegHoOCTa Ha of3emaHaTa HadTta cymot 6e3 ga
n3segyBa Apyru gokasu, npudatun 3a BepogoCTOEH UCKA30T Ha OLITETEHUOT
KOj n3jaBun geka ogsemaHata HadTa, npeTxogHo 6una HabaBeHa 3a LUeHa of
57,00 neHapu 3a nuTap.

X

-NcnuTyBajkm ja no cnyxbeHa AormkHOCT obxaneHata npecyga BO
cmucna Ha 4n.393 op 3KIM (nNpedncteH TeKCT), OBOj cyd Hajgoe Aeka
NPBOCTENEHMOT CyA MpU peLlaBaHe€TO Ha OBOj KPUBWYEH NpegMeT CTopun
CyLITeCTBEHM noBpean Ha ogpepbarta oa un. 381 ct.1 1.11 og 3KI1, 6uaejkm
HanagHaTata npecyga Hema JOBOSIHO MPUYMHW 3a pelunTenHute daktn o
efjHa CTpaHa, a o4 Apyra nak npuYMHUTE LITO Ce HaBeAeHW BO obxaneHaTa
npecyaa ce NpoTMBPEYHM CO COAPXKMHATA Ha N3BEAEHUTE LOKA3MN.

Bo cnucuTte Ha npegMeToT He MOCTOM HUTY edEeH J0Ka3 BP3 OCHOBA Ha
KOj MOXe j[Ja ce 3aknyyu Wnv _yTBpauv Jeka OOBMHETUOT  npeagMeTHaTa
HapKOTUYHA Jpora - MapuxyaHa ga ja HabaeBun 3apagu  npogaxba.
HanpoTuB, og Aoka3uTte npousnerysa geka o6BMHETMOT HapKoTUYHATa apora
- MapuxyaHa ja HabaBun 3a numyHa ynotpeba, Ouaejkn e ponroguvileH
3aBMCHUK 0 HAPKOTMYHa gpora.

npucakakeTo HA OBOj CYLUTUHCKN €fIEMEHT Ha KPMBUYHOTO AENO oA
yn.215 c1.1 og K3, oeka o6BuHETMOT gporarta ja Habasun 3apaau npoaaxoda
€ 3aCHOBaH UCKIY4MBO Ha NPETNOCTaBKN, a OCyauTenHa npecyaa He Moxe ga
Ouae 3acHoBaHa Ha NpeTnocTaBKkK, TYKy Uctata mopa Aa 6uae 3acHoBaHa Ha
curypHu pgokasu. [pBocTeneHaTta npecyda Kako TakBa € HenogobHa 3a
NUCNUTyBaH-E.

X

-ONCNO3NTUBOT Ha npecydaTta NpBOCTENEHVWOT CyAd HaBedyBa [feka
0OBMHETMOT He NnaTun AaHOK Ha godadeHa BpPedHOCT 3a nepuoaoT oA
1.10.00 31.10.2005 roguHa BO u3Hoc of 41.850 geHapwu, 3a nepuoaoT oA
1.12.8 31.12.2005 rognHa wu3Hoc oa 75.149 peHapu, a 3a nepumoaoT of
1.05.00 31.05.2006 rognHa u go 30.11.2007 rognHa ga He nnaTtun OaHOK BO
n3Hoc of 561.845 peHapn, OQHOCHO ro MCOyWTWUT M3HOCOT of 692.240
AeHapu HennaTeH gaHok 3a nepuonot of 1.05.00 31.05.2006 roguHa gageH
cornacHo nogHeceHOTo OBBMHEHME LWTO ja NpaBu u3pekata Ha obxaneHaTa
npecyaa HejacHa u Hepasbupnuea.

Op _pgpyra ctpaHa NpBOCTEMNEHUOT Cyd O HaBes caMO WM3HOCOT Ha
HennaTeHMoT _[OaHOK 33 HaBedEeHUTe Mnepuoau HedaBajku — ONMC  Ha
npes3emMeHnTe aejcTBuja oa cTpaHa Ha 0GBMHETUOT, OHOCHO HAYMHOT Ha KOj
LUTO € U3BPLUEHO KPMBMUYHOTO [EJI0 CO HEMPECMETYBAHE N HEMMNaKake JaHOK
Ha JoJafeHa BPeaHOCT 3a HaBegeHwute nepuoaun. MIMeHo, HejacHo e 3a cute
noeauHeYyHn roAMHM, 3a KOM CTOKM W 3a KoM npeamMeTn ce opHecysa
3aTaeHWoT AaHOK, OAHOCHO MO KOU haKTypw.
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Op ceto norope W3HECeHO u3pekata Ha obxaneHata npecyga e
HejacHa, Hepasbupnuea, nopagu LWTO MPBOCTENEHMOT Cyh CTOpuUn
CylITeCTBEHa noBpeda Ha oapenbuTe Ha KpuBMYHaTa nocrtanka no 4n.355
ct.1 1.11 on 3KI1.

X

-OcHoBaHN ce anbeHute HaBOAM Aa NPBOCTEMEHUOT cyn npwu
AOHeCcyBaweTO Ha nobmBaHaTa npecyga CTOpwUN CylUTeCTBEHa noBpeda Ha
ogpenbute Ha kpuBMYHATa noctanka og un. 381 cr.1 1. 11 og 3KII.
(npeumncTteH TekcT). CTOpeHaTa cylwTecTBeHa nospeaa ce CoOCToM BO Toa LUTO
NPBOCTENEHMOT Cy[ AOHEeN oaflyka Aa ce OApXXM NPeTpecoT BO OTCYCTBO Ha
00BMHETMOT 3a KOj HeMano Aokas Aeka € ypeaHO NOBUKAH a He ce HaBedeHu
NpUYMHWN 33 [JOHEeCcyBawe€ Ha TakBaTa OAMyKa 3a CyAeHe BO OTCYCTBO Ha
06BUHETMOT. IMEHO NPBOCTENEHMOT CyA, CO obxaneHaTta npecyaa ro ogown
obBuHeHneTo cnpema obeuHeTnoT 1. A. og L. ga ctopun KpuUBMYHO OEno
“lMogHecyare naxHu gokasun“ og un.366-a cr.2 B.B.co cT.1 o4 K3 n KpuBU4YHO
aeno “Uamama“ og un.247 ct.4 B.B.co cT.1 oa K3, Bp3 ocHoBa Ha 4n.367 cT.1
7.5 oa 3KI(npevncTeH TekCT), Haorajkm Aa BO KOHKPETHUOT cry4aj ce paboTu
3a Beke npecygeHa paboTta 3a Koja NpeTxoaHo co peleHne Kc.6p.169/09 Ha
OcHoBeH cya LTtun, noTBpAeHO co pelleHne Ha AnenaunonnoT cyg Bo Ltumn
co pewweHue Kex.6p.60/10 , 6uno oany4vysaHo.

Co orneg pgeka noctojaT noBpeau o4 Hanped HaBeOeHUOT uneH,
OCHOBaHW ce 1 xanbeHnTe HaBOAM Ha XXanuTenoT Aa NPBOCTENEHMOT cya Npu
AOHeCcyBaweTO Ha nobmBaHaTa npecyga CTOpwUN CylUTEeCTBEHa noBpeda Ha
onpenbute Ha kpuBuyHaTa nocrtanka og un. 381 ct.1 1. 3 og 3KI(npeyncreH
TekcT) . CTopeHaTta noBpeaa, Koja ce COCTOM BO TOa LUTO MaBHUOT nNpeTpec e
ogpxaH 6e3 nuue (BO KOHKPETHWOT Crnyyaj 0OBMHETUOT) YMe MPUCYCTBO Ha
rMaBHUOT NpeTpec e 3af0SMKUTENHO crnopes 3akoHOT. CyaoT Ha 3aKaXXaHUoT U
ogpxaH rnaeseH npetpec o aeH 27.01.2011 rog. Ha 3anUCHUK KOHCTaTmMpan
AeKa HeMa Ooka3 aeka 0OBMHUOT € ypeaHO MOBUKaH, HEroBMOT BpaHuTen He
Jan cornacHocT [[a ce OopXu npeTpecoT BO HEroBo OTCYCTBO,
NMONTHOMOLUHUKOT Ha cybcuamnjapHMoT TyXXUTEN He Aan npegnor ga ce cyam Bo
OTCYCTBO Ha OBBMHETUOT, Ce NPOTMBEN Ha AOHECyBawe Ha pelleHue fa ce
OOPXM 3aKakaHWoT T[flaBeH npeTpec BO OTCYCTBO Ha OOBUHETMOT.
[MpBOCTENEHNOT cyn AoHen pelleHune cornacHo YneH 328 oa 3KI1 rmaBHUOT
npeTpec aa ce ogpxu a 3a obsmnHeTnoT 1. A. 3akpuBu4HoO geno“llogecyare
naxHun pokasn“ ofg 4n.366-a cr.2 B.B.cO cT.1 oa K3 u KpuBMYHO [eno
“NUamama“ og un.247 cr.4 B.B.co cT.1 og K3, 3a kom e nogHeceHo
cybeungnjapHmnoT obBuHUTENEH akT of cyncuaunjapHuot TyxuTten C. H. Co Toa
a npu ogpXxyBake Ha NpeTpec BO OTCYCTBO HA OOBMHETWUOT, MPBOCTENEHNOT
cyn, rno Haolfakwe Ha OBOj Cyf, CTOpPWI CyliTecTBeHa nospena oA yn. 381 cr1.1
T. 3 og 3KI1, a BoegHO MocToM M cyluTecTBeHa noBpeda Ha ogpeabute Ha
KpuBMYHaTa nocrarnka o4 penaTMBeH KapakTep cornacHo ogpenbdarta o un.
381 cT1.2 B.B. cO un. 454 ct.4 opn 3KIl(npeuncteH TekcT) koja Guna opf
BNMjaHMe 3a 3aKOHWUTO W MPaBUITHO oaslyyysawe. [1o Haofake Ha OBOj CcyAa,
ogpenbara oag un. 454 cr.4 ong 3Kl e npumeHnuBa BO nocrtankarta npea
Cy[oT WTO Cyan BO NPB CTENeH 3a KPMBUYHU Aerla 3a KOW Kako rfaBHa KasHa
e nponuwaHa napuyHa kasHa unm 3ateop o Tpu rogmHn. Nctata Co orneg
Aeka obBvHeHMeTO npema OOBMHETMOT Ce ogHecyBa W 3@ KPUBWUYHO
peno“‘amama” og un.247 ct.4 B.B.co cT.1 og K3 , 3a Koe e 3anpeTeHa kasHa
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3aTBOP BO Tpaewe o4 eaHa A0 AEeCeT roguHu, 3a Koe KPMBUYHO AEero He ce
npegsuayBa CKpaTeHa MocTrnka, a 06BMHETMOT He Bun NpeTxogHO UCMIUTaH,
na >xanbeHuTe HaBOAM Ha TYXWUTENOT WMCTakHaTM CO MoaHeceHaTta anba
npeKy HeroBMOoT MOSIHOMOLLUHWK OBOj Cyf, ' npudaT KaKo OCHOBAHW.

X

-MpBoCTENEHMOT Cya npu OOHecyBaweTOo Ha nobuBaHata ofnyka
cTopun cywTecTBeHa noepega Ha oapeabute og yun. 381 cr.1 1.11 op 3KI1
(MpeyncTeH TeKCT), Koja noBpeda ce COCTOM BO Toa LITO MK3pekaTa Ha
npBOCTENEHaTa npecyga € HejacHa, HepasbuvpnuBa WM nNpoTMBpPEYHa Ha
pewmTenHuTe gakTu KoM ce yTBpAayBaaT O CoApXuHaTta Ha u3BeneHuTe
JOoKasW.

MiMeHO oa wu3BegeHUTe O0OKasnm BO TEKOT Ha  [oKasHa nocTarnka
NPBOCTENEHMOT cya yTBpaMn geka KputndHmot geH 20.06.2010 roguHa ce
cnyyune ABa KPUBUYHO MpaBHM HacTaHW o koj egHnoT okony 4,30 4acoT, BO
Koj obBuHeTaTta Jb. TenecHo ro nospeauna npuBaTHMOT Tyxuten M., a
APYrMoT KpMBMYHO-NpaBeH HacTaH Bo 06,00 4acoT, BO KOj HAcTaH 0GBUHETUTE
M. n O. Kako couBpLUIMTENN TENecHO ja noBpeaurie npueaTHaTa TyXuTerka
Jb., mefyToa o4 coapXuHaTa Ha u3BedeHUTe [JoKasu npousnerysa feka
KPUTUYHWOT OEH Ce CryYusT camMO KPUBUYHO-MPAaBEH HAacTaH BO NepuoaoT
okony 06,00 yacorT.

X

-MpBOCTENEHNOT Cyq CTOPUN CylUTECTBEHaA NoBpeada Ha oapendute of,
4yn.355 cr.1 1.11 opg 3KIl. CywTecTBeHaTa noBpega ce COCTOM BO Toa LUTO
n3pekaTta Ha npecygata NpoTMBPEYM CO CoapXKMHaTa Ha u3BeneHuUTe OOoKas3Mu,
OOHOCHO BO nMpecygaTta 3a pewuTenHute akTu MnocTouM 3HayuTenHa
NPOTUBPEYHOCT NoMely OHa WTO Ce HaBedyBa BO NPUYMHUTE Ha npecyaaTta
3a cogpXXuHaTta Ha uckasmTe BO 3anMCHUKOT dadeHu BO noctankarta u cammoT
3anuncHuK. VIMeHo, BO HaodOT U MUCNEereTo Ha BewwToTo nuue O-p I K. 3a
MOXHOCTa Aa [[ojae OO NoMellyBawe Ha JNIMYHOCTUTE Kaj OWTETEeHUOT 3a
BpeMe Ha KPUTUYHMOT HacTaH, Ha 3anuUCHUKOT Of rfaBeH npeTpec HaBeayBa
Aeka Toa 3aBuCKu 0 Toa Aanu OWTeTEeHWOT NPB naT ja rnega Taa NU4YHOCT, OA
Koja CcTpaHa OBaa NIMYHOCT My npujayBa U OPYrYM OKOSHOCTW, Mopagn LTo
BELWITOTO fNuMUe OCTaBa ga Ce LUeHaT WuckasuTe Ha cBegouuTe, 3a Aaa
NPBOCTENEHMOT Cya BO NpecydaTta AeunaHo HaBedyBa [eka BELTOTO nuue
0ano Haod A3 Kaj OLTEeTEeHMOT HEeMOXEeno Aa [ojae A0 NoMellyBawe Ha
NNYHOCTUTE 33 BpeMe Ha KPUTMYHWOT HacTtaH. [lpBocTeneHnoT cya
Heobpa3noXyBajku ganu nocrtoene napaMmeTpuTe Ha KOW yKaxyBa BELUTOTO
nvue n Toa ganu NpB naT OWTETEHNOT ro Buaen o6BMHETUOT U Of Kage My
NPULLON, BO KOHKPETHMOT CryYaj NOrpeLiHo ro MHTepnpeTupa HaodoT Ha
BewToTo nmue. CeTo Toa 04 €AUHCTBEHA MpUYMHA WTO CaMO OLUTETEHUOT €
CBeOK KOj ro mocovyBa 06BMHETUOT B. kako cTopuTen Ha KpMBMYHOTO A€ENO.

X

-MpBOCTENEHMOT Cya CTOpUIT CyLUTECTBEHM NOBPEAUN Ha nocTankaTta of
yn. 355 c1.1 1.11 n cr.2, B.B.cO 4n.380 c1.3 oa 3KIl, 6ugejkm HaBeaeHuTe
NPUYNHKU 3a pelmnTenHuTe dakTu BO NpBOCTeneHaTa npecyda ce HejacHU u
BO 3Ha4MTENHA Mepa NPOTMBPEYHN CO N3BEAEHUTE AOKa3un, a Npu NOBTOPHOTO
cyfewe CcyaoT BO LIeSIOCT He NocTanui Mo yKaxyBawarta BO PeleHNeTo Ha
AnenauunoHunoT cya Bo Ltun Kxk.6p.245/10 oag 14.07.2010 roamHa, Taka LITO
He r'M M3BesT cuTe MpoUecHU AejcTBuja M He M pacrnpasuil CUTe CropHU
npawuana, Kov ce og GUTHO 3Ha4Yewe 3a AoOHEeCyBawe Ha oasykaTa.
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Taka, M CO Wu3BpPWEHOTO CcoodyBawe nomery o6BMHETUOT H
OLUTETEHMOT, KaKO M CO U3BPLUEHOTO cocnylyBakwe Ha cBegokoT L. K., He e
YTBPAEHO Aanu HaBUCTUHA Ha KpUTUYHaTa Bedep OOBMHETUOT M OLUTETEHMOT
ce cpeTHane BO 6nM3MHa Ha AOMOT Ha OLUTETEHUOT, KaKO LUTO KaTEeropuyHo
TBpaM o0O6BMHETMOT, npu koja cpenba pasroBapane wmerycebe okony
HabaBkaTa, OAHOCHO Kynonpoaaxba Ha onojHa gpora. MIcTo Taka, 3a 0BOj CyA
MOBTOPHO OCTaHyBa HepasjacHEeTO npawakeTo [dann Kaj O6GBUHETUOT
KpUTM4HaTa Beyep Oun BplUeH MNpeTpec WM He W OOKONKy 6un BpLueH
npeTpec ganu kaj Hero Gune npoHajoeHn napuTte 3a kKou ce 06BMHYBa Oeka
NPOTMBNPABHO ' 0A3€en, OAHOCHO NPUCBOUN O KyKaTa Ha owTeTeHunoT Jb.

X

- CtopeHaTa cywTecTBeHa noBpeda ce COCTOM BO Toa LWTO BO
nobuBHata npecyga He ce HaBedeHW [OBOSHO 06pas3noXeHu NpuyYMHM 3a
HEej3MHOTO AoHecyBawe. [1pBocTeneHnoT cyn, co obxaneHata npecyga ro
oabun obsmHeHneTo cnpema obsuHeTata A. H. og L. na ctopuna kKpuBU4YHO
aerno “®ancudukysane ncnpasa“ og yn.378 ct.3 .B.co c1.1 oa K3. a Toa Bp3
ocHoBa Ha 4n.367 ct.1 1.5 oa 3KI1 Haorajkn ga BO KOHKPETHUOT cry4yaj ce
paboTn 3a Beke npecygeHa paboTta 3a Koja NPeTxXogHO CO npecyda
K.6p.149/03 Ha OcHoBeH cyp LUTun npeuvHadeHa no xanb6a Kx.6p.290/06
6uno oanyyysaHo.

Baka HaBegeHaTa npuynHa 3a AoHecyBawe Ha obxaneHarta npecyga e
HeOoOBONHO ob6pasnoXeHa U NPoTUBPEYHa Ha coapXuMHaTa Ha W3BeOeHMOT
pokas-npecyaa Ha OcHoeH cyg LWTtun K.6p.149/03 og kage e BMAHO Aeka
COINacHO coapXuHaTta Taa npecyaa, obBMHeHMEeTo 61UNno NogHECeHO NPOTUB
obBuHeTata 3a_ ynotpebata Ha jaBHATa uMcnpaBa Ha _pacnpaBa o4 [OeH
18.12.2001roguHa.

MogHeceHWOT npegMeTeH OOBUMHUTENEH akT o4 CyncuamjapHUoT
TYXXUTEeNn ondpaka apyr BpEMEHCKM MOMEHT, (ynoTtpeba Ha jaBHa ucnpasa Ha
geH 16.01.2009roanHa) pasnuyeH o4 BPEMEHCKMOT MOMEHT HaBedeH BO
npecynata K.6p. 149/03 Ha OcHoBeH cya LLTtvn nopaan WTo no Haorake Ha
0BOj cyad HenpudaTnvMBo € CTaHOBMULLTETO Ha MPBOCTENEHWOT CyAd JeKa ce
paboTu 3a npecyaeHa paboTa.

OcHoBaHu ce xanbeHnTe HaBOAWM Ha XanuTenuTe Aa NPBOCTENEHUOT
cyn npuv OOHecyBaweTO Ha nobuBaHaTta npecyda CTOpWUIT CyluTeCcTBeHa
noepena Ha ogpeabuTte Ha KpumBMYyHaTa nocranka og yn. 381 cr.1 1. 1 oA
3KIM(npeuncteH TekcT) . CTopeHaTta cyliTecTBeHa noepeaa ce CoCTon BO Toa
WTO CcynoT 6wun HenpomMcHO COCTaBEH WM ako BO W3PEKYBakeTO Ha
npecygarta ydecTByBan cyamja wunu Cyauja-nopoTHUK KOj HE yyecTByBan Ha
rMaBHMOT NPEeTpec a Ha Koe HewTo AeungHO € YKaXaHO BO M3jaBeHaTa
xanba.

OcHoBaHu ce xanbeHnTe HaBOAWM Ha XanuTenuTe Aa NPBOCTENEHUOT
cyn npuv OOoHecyBaweTO Ha nobuBaHaTta npecyda CTOPWUIT CyluTeCcTBeHa
noepena Ha oapeabute Ha kpuBMYHaTa nocrtanka og un. 381 cr.1 1. 3 oa
3KIM(npeuncteH TekcT) . CTopeHaTta cyliTecTBeHa nospeaa ce CoCTon BO Toa
LWUTO [NIABHUOT NpeTpec e oapxaH 6e3 nuue (BO KOHKPETHMOT _cryyaj
obBMHeTaTa) YMe NpPUCYCTBO Ha rMaBHUOT MPETPEeC € 3aJ0/MKUTENHO cropen
3akoHOT. CynoT Ha rnaeBeH npetpec of geH 23.12.2010 rog. Ha 3anuCHUK
KOHCTaTupan fgeka 3a obBMHeTaTa MMa CO3HaHME OeKka € CO HapylleHa
3[4paBCTBEHa COCToj0a U Nopaan Toa AOHEN pelleHne cornacHo yn. 454 cr.4
oa 3KI1 rmaBHUOT NpeTpec Aa ce opXu BO HEj3MHO OTCYCTBO. 3a (hakToT Ha
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KOj ce noBMKan NpBOCTEMEHUOT Ccyn MNpu OOHECyBaweTO Ha peLueHneTo
rMaBHMOT NpeTpec Aa ce oapXu BO OTCYCTBO Ha obGBMHeTaTa, BO CNUCUTE Ha
npeamMeToT He NOCTOM COABETEH O0KAa3-NEKaPCKO YBEPEHME, HUTY MakK TakoB
JokKa3 nogouHa e npubaBeH M NPUNOXEeH BO NPeAMETOT Mako CUHOT Ha
obBmHeTata, Ha rnaBeH npeTtpec Ha pgeH 04.02.2011rog. 6e3 nokaHa,
npuctanun npeg CcyaoT U wu3jaBun [eka 3a HapylweHaTa 3gpaBcTBeHa
coctojba Ha HeroBaTa Majka-obBMHeTaTa, nocegyBa  MeguULMHCKA
AOKyMeHaTauumja.

Co TakBOTO nocTtanyBawe U OOpXyBawe Ha NpeTpec BO OTCYCTBO Ha
obGBuHeTaTa, MNPBOCTENEHUOT Cyn NO Haorawe Ha OBOj Cyd ja cTopwn
HaBefeHaTa cywTectBeHa nospega og yn. 381 cr.1 1. 3 og 3KI1, a BoegHoO
NMoCTOM M CyLUTECTBEHA NoBpeaa Ha oapeadbuTe Ha KpMBUYHATa nocTanka oA
penaTtmMBeH KapakTep cornacHo ogpeabata og un. 381 cr.2 B.B. cO un. 454
ct.4 op 3Kl(npeuncteH TekcT) Koja Ouna of BnuWjaHMe 3a 3aKOHUTO U
npaBuiHO oanydyBawe. 1o Haofawe Ha 0BOj cya, ogpendarta oa un. 454 cr.4
oa 3Kl e npumeHnMBa BO nocrankata npeg cygoT WTo cyau BO NpB CTeNneH
3a_KpUBMYHW Oena 3a KOW Kako rnaBHa KasHa e nponuiiaHa napuyHa KasHa
unu 3aTeop Ao Tpu roguHn. Co ornea geka o6BMHEHMETO npema obBmHeTaTa
A. H. ce ogHecyBa 3a 3a KpMBMYHO geno “dancudukyBane ucnpasa‘ on
yn.378 c1.3 .B.B co cT.1 oa K3, 3a koe e 3anpeTeHa Kka3Ha 3aTBOP BO TpPaeh-e
o4 3 Meceuu [0 NeT roauvHW , 3a KOe KPMBUYHO Aeno He ce npeasuaysa
cKpaTeHa MNocTnka, na anbeHuTe HaBoAM Ha OLUTETEHMOT WUCTakHaTu Co
nogHeceHuTe anbwu npeky HeroBuTe NOMIHOMOLLHULWM OBOj CyA v npudatu
KaKo OCHOBaHW.

X

-Bo koHKpeTHMOT cnyyaj , UICNUTYBAjKM ja HanagHaTtaTta npecyna, OBOj
Cyh Haora fa npBOCTENEHNOT CyA Npy AOHECYBakwe Ha HanagHaTaTta npecyaa
CTOpun cywTecTBeHa noBpena Ha ogpenbute oa yneH 381 ctaB 1 Touka 11
on 3KI1, ogHOCHO wu3pekata Ha wUcTaTa € HejacHa , Hepas3bupnuea, BO
00pas3noXxeHneTo Ha McTaTa He Cce HaBedeHM MNPUYNHUTE 3a PeLunTerHUTE
daKkTM, a HaBedeHWUTE TMPUYUHU Ce HEejaCHM W BO 3HauuMTenHa Mepa
NPOTUBPEYHN CO COoApXKMHATA Ha U3BeOeHUTE A0Ka3N.

ogpenbarta_3a KpMBWYHOTO Aeno HesakoHuTa ekcnnoaraumja Ha
MWHEPaNHU CypoBMHM od uneH 225 - a oa K3, koj uma 4vetumpu
CcTaBa,NPBOCTENEHNOT Cya BO AMCNO3UTMBOT HA CBojaTa npecyaa He Hasen
noa Koj CTaB o4 Hamnpe[ HaBeOeHMOT YNeH ro KBanudukyBa OejCTBMETO Ha
06BMHETMOT , WITO UCTaTa ja NpaBu, HejacHa Hepas3bupnuea, OAHOCHO
BOOMLWTO HenogobHa 3a ncnuTyBawe.

CornacHo u4neHot 225 - a og K3, Bo ctaB 1 kKako WITO € HaBeaeHo
rnorope ce NPonuLIyBa KasHW CO 3aTBOP OA LUECT Meceum 40 TPU rogMHU 1 CO
napuvyHa kasHa. Op Tyka npousneryBa [eka 3akOHOAABELIOT nponuwian 3a
OBa KPMBWYHO OE€N0 [a Ce KasHyBa CTOPUTENOT CO Ka3Ha 3aTBOP O4 LIeCT
Meceun OO0 Tpy FOAMHWM M CO MapuyHa KasHa, OAHOCHO KyMynaTMBHO Ka3Ha
3aTBOp M NapuyHa Kka3Ha.Baka uspeyeHaTa napuMyHa kasHa NpomsneryBa aeka
€ _oJMepeHa KakO [MaBHA KasHa a He ce MoBukayBa Ha oapeabute 3a
ybnaxyBawe Ha ucrara, a Npu Toa ja odpedyBa BO AHEBHM rnobu, Kako u
KyMynaTMBHO CO Hea YTBpAyBa YCIOBHA OCyda Na HE € jaCcHO Koja 04 HUB €
rNaBHa a koja cnopeaHa KasHa.

CornacHo 4yneH 38 ctaB 6 og K3 , kora napnyHaTa KasHa ce nspekysa
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Kako crnopefHa KasHa , NoKpaj kasHa 3aTBOp, CYAOT ja yTBpAyBa BO NapuyeH
n3Hoc 6e3 npumeHa Ha ogpenbute oa ctaB 1 go crtaB 5 oag K3. Op tme
NPUYMHM SOKOJSIKY NPBOCTENEHMOT Cyf BO KOHKPETHMUOT CIyyaj ja M3PEeKos Kako
crnopegHa KasHa nocTtou noBpeda Ha MaTepujanHuMoT 3akoH o yneH 38 ctas
6 og K3 oa nmpuymHa WTO napuyHata KasHa ja M3peKkon BO OHEBHM rnobwu,
HaMeCTO BO NapuyeH U3HOC.

X

-O6BuHeTMOT B. npeg npBOCTENEHMOT Cyn MNpU M3HECyBakwe Ha
HeroBata ogbpaHa HaBedyBa Aeka MaTepujanute Kou WwTo CcTojaT BO
noTepgarta 3a NpuBPEMEHO oa3eMeHun npeameTun, TOj rm oasesnt Ho He oa ALl
“‘B", Tyky o genoHwujata mecTto BukaHo “T. c.“ kage oBue matepujanu bune
NCAPIIEHN Kako HeynoTpebnmemn 1M Toa BO KOMMYMHA Of, CeayM Lifenepu, ro
noco4vysa Bo3ayoT MK koj ro ynpasysan TMB co koe 6un ncgpneH otnagot m
Aeka Toa ce cnyyuno Ha 27.08.2009 roguHa u Ha 28.08.2009 rogwuHa,
BakBaTa oabpaHa Ha OGBMHETUOT HE € MpoBepeHa Oof MPBOCTENEHUOT cyn,
npeky cocnyuwyBaweTo Ha Bo3adoT K, gannm ©6un ucdpneH otnageH
maTepujan og ¢dabpukaTta “B“ Ha cnomeHTaTUTE AaTh, BO WITO CE COCTOM TOj
oTnageH wMartepujan, fanu BO HEro uMano LWTUKIM, Kananw, [FOHOBW,
TanaHuuu, Koxa, nenauu n gpyrug matepujanu.

He e cocnyllaH BO CBOJCTBO Ha CBUAETEN MHCNEKTOPOT No ekosorvja Y
B 3apagu yTBpayBawe Ha hakToT Janun No HEroBO YKayBahe 6un ncdpnex
Matepujan _on dabpukata ‘b’ BO KpPUTUYHMOT BpemeHcku nepuoa 2009
roaMHa M _ako TakBWM MaTtepujanu ce uncdpneHu, o HEroBUMOT UCKa3 da ce
yTBpOM Nopaau KoW MNPUYMHU Toa OWNo CTOpPEHO, Janu ce Toa MCNpaBHU
MaTepuvjanM 1M BO BpCKa CO Toa [a Ce W3BPLIM YBWO BO 3aNUCHUKOT Ha
HaONEXHMOT MHCNEKTOP MO _ekomorunja, Wwro 6uno og HeroBa CTpaHa TOYHO
yTBPAEHO, WU Janu TOoj yKaxan kage M BO Koja gernoHuja aa ce ucdpnu
MaTepunjanoT Kako HeynoTpebnme u WwTo 6uno ctopeHo oa owTteTeHnoT AL“B*
o L.

OctaHano HepasjacHeTo ganu owTteTteHata AQ‘B* nma maraumH BO
cenoto b, gann Bo TekoT Ha 2009 roanHa 6une pneHn og MaraunHUTE Ha
owTeTeHaTta AL“B", gen oo martepujanute KOM NOpPaHO ce KopucTene npu
NPOM3BOACTBOTO Ha YEBNW, a cera CTaHane HeynoTtpebnueu, ganu osue
mMaTepujanu 6une pneHn Bo genoHujata Ha MecToTo BuKaHO “T ¢ U KakBu
6une Tve matepujanu.

X

-OcHoBaHu ce xanbeHuTe HaBOAM Ha >XanuTenoT Aa NPBOCTENEHUOT
cyn npuv OOHecyBaweTO Ha nobuBaHaTa npecyga CTOPUI CylTeCcTBEHa
noepena Ha oapeabuTte Ha kpuBMYHaATa noctanka og un. 381 cr.1 1. 11 og
3KTI. CtopeHaTa cywTecTBeHa noeBpeaa ce COCTOM BO TOa LUTO M3pekaTta Ha
nobuBaHata npecyga e Hepasbupnuea, nobuBaHata npecyga npoTMBpeYn
camarta Ha cebe cu, Kako M Ha nNpuunHUTE Ha npecyaata. Bo obxaneHaTa
npecyga He ce HaBedeHW OO0BOMHO OOPasNOXeHW NPUYMHKU 3a YyTBpAEHUTE
pewnTenHuTe gakTn Bp3 OCHOBa Ha KOW yTBpAeHW hakTu, NPBOCTENEHUOT
cyd ja_3acHoBa _jgoHeceHata ocnoboautenHa npecyaa. [lpu  T04a,
NPBOCTENEHNOT CyA, 3a edeH Aen o4 AejcTBujata HaBeaeHW BO ANCNO3NTUBOT
Ha npecygaTta, ro _ocnobogun obBuHeTMOT oa obBuHeHMe buaejkm He ce
JOKaXKano neka oOBMHETMOT M CTOpPWUIT MHKPUMWUHMPAHUTE AejcTBuja a 3a
OCTaHaTUTe [ejcTBWja _HaBedeHW BO M3pekaTta Ha npecydaTta, [oHen
ocnoboauTenHa _npecyna, oOwuaejku  gejctBujaTa _Ha  0OBMHETMOT _ He
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npecTaByBaaT KpuBWYHO Aeno, 6e3 nputoa ga HaBede [AOBOSMHO jacHU U
oOpasnoXxeHn NpuYMHM Nopagu Kou cmeTa geka 06BUHETUOT He ro CTopun
NpPOAO0SPKEHOTO KPMBMYHO AENO KOE My Ce CTaBa Ha ToBap.

X

-OcHoBaHu ce »xanbeHnTe HaBoaM Ha OOBMHETMOT Aa NPBOCTEMNEHNOT
cyn npuv OOoHecyBaweTO Ha nobuBaHaTta npecyda CTOPWUIT CyluTeCcTBeHa
noepena Ha oapeabuTte Ha KpuBMYHATa noctanka og uyn. 355 cr.1 1. 12 o
3KI1. CtopeHaTa cyluTecTBeHa noBpeda Ce COCTOM BO Toa LUTO CYAOT U
nospeaun ogpeaburte 3a ynotpeba Ha jasMkOT BO nocTankata of 4n.7 cr 3
04 _3aKOHOT 33 KpMBMYHA NMOcTanka.

Oa cnucute Ha NpeameToT (3anUCHUK Of FMNaBeH npeTpec o4 AeH
10.12.2010 roa.) BMOHO e geka Ha 06BUMHETMOT, KOj N0 HaUMoHanNHoCT e Bnas,
He My e MpedoyYeHO M AadeHo NpaBOTO BO MocTankaTa ga ro ynorpebysa
jAa3nKOT Ha HaumMoHanHOCTa Ha Koja npunara, CO WTO € CTOpeHa norope
HaBedeHaTa CyLUTeCTBeHa nospeaa.

X

-Co poHecyBaweTO Ha obxaneHaTa npecyda, NPBOCTENEHUOT CyA
CTOpMN cywTecTBeHa noBpefa Ha oapeabute Ha KpvBuYHATa nocranka no
yn. 381 ct1.1 1.1 og 3KI(npeuncrteH TekcT), Guaejkn obxaneHara npecyaa Bo
oabuBaTenHMoT AdeNn e OOoHeceHa oA CTpaHa Ha cya Koj 6un HenponucHo
cocTtaBeH. VMiIMeHo, KpuBMYHA nocTtanka cnpemMa ManosfieTHUK ce noBedysa 3a
CUTE KPMBUYHM Aerna camo no 6apawe Ha jaBHMOT 0OBUHUTEN, a BO CyA0BUTE
nocTojaT COBETM 3@ ManosieTHULM LUTO MOXaT Aa y4ecTByBaaT BO BOAEHE HA
nocebHo onpegenaHa nocranka cnpemMa ManosieTHU CTOPUTENN Ha KPUBUYHU
pena. Bo KOHKpeTHWOT cnyyaj, ogbuBatenHata npecyda NO OOHOC Ha
o6BuHeTMTE M. M. 1 I". J. Kako 06BMHETM MANoONETHN CTOPUTENM 3a KPUBUYHO
peno ,TenecHa noBpena“ cnpotmBHo Ha ogpendute og 3KIM u 3akoHOT 3a
ManoneTHWYKa npaeaa, ja 4OHeN cya BO COCTaB KOj LUTO HE e onpeneneH 3a
BOOEHE€ Ha ManoneTHUYKM npegMeTn, a cornacHo 3akoHOT 3a
ManoneTHuyka npaesga. [lpBocTeneHnoT cyn 6uno noTpebHo Aa ja npeknHe
rnocTtankata kora YTBpAWN geka cTaHyBa 3060p 3a OOBMHETM nuua Kou ce
ManoneTHU U KpMBUYHATa NpujaBa Aa ja [oCTaBu A0 jaBHUOT OOBUHUTEN KOj
WTO Ke oanyynm ganu NpoTMB HaBedeHUTe nuua Ke ce BoAW nocTanka 3a
KPUBUYHOTO A€o WTO MM Ce CTaBa Ha TOBap, a 3a NMOHAaTaMOLLUHMOT TeK Ha
nocTtankata Moxe Aa oafnlydyBa Cyavjata 3a ManoneTHuuu, onpeaeneH BO
paMKUTEe Ha NPBOCTENEHNOT CyA, a COornacHoO Hanpes HaBeAEeHNOT 3aKOH.

X

-Opgpenbarta og yn.72 ct.3 og 3KI 3a noBuKyBake Ha MOAHOCUTENOT
Aa r OTCTpaHW HedocTaTouMTe Ha Hepas3bupnMBOCT M HELIENOCHOCT Ha
noaHecokoT e oapeaba oa onwT kapaktep. MocTojaT n nocebHn oapenbu 3a
Bpakake Ha NnoeanHu NoAHEeCOoUM Ha ucnpaeka.

MogHecokoT He MoOxe pAa ce oTdpnu nopagun HeypeaHocT 6e3
npeTxogeH obuag HeOoCTaTOKOT Aa ce OTKNOHW. CydoT e [0/MKEH ako e
noTpebHO Ha cTpaHkaTa Aa W gage NoMOLL BO OTKNOHYBaH-€ HA HEeOCTaTOKOT
BO noaHecokoT - yn.12 oa 3KI1.

O6BMHUTENHMOT nNpeanor, OOHOCHO npuBaTHaTta Tyxba cornacHo
uyn.421 ct.1 og 3KI1 Tpeba ga cogpxu ,Mme u npeamme Ha OO6BUHETUOT CO
NMYHU NodaToun AOKOSKY ce Mo3HaTh®, HO cenak MMEeTO W Mpe3MMeTO Ha
0BGBUHETNOT MOXAT Aa M30CTaHaT, ako OLUTETEHMOT - MPUBATHUOT TYXKUTEN HE
€ BO CoCTojba fga rm Jo3Hae, a BO MOXHOCT € Aa OOBMHETUOT Ha APYr HauuH
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AOBOSIHO 1O  MAEHTUMUKYBa. buaejknm OWTeTeHUOT Kako  TyxuTen U
NPUBATHUOT TYXMUTEN BO MNpubMpaeTO Ha OBME MOAATOLM He MOoXe Oa
KOPUCTM NOMOLL 0 APXXaBHUTE OPraHun, Kako LUTO € BO KOHKPETHUOT NpeaMeT,
na_3aroa Ha NPUBATHUOT TYXUTEN W OLITETEHUOT KaKO TYXXUTEN UM ce
OBO3MOXYBa [a nocTtaBaT _Oapawe A0 UCTPaXHWOT cyauja BO ckpaTeHarta
nocranka ga npeseme noeavHu WUCTpaxHu AejctBuja. [locne pgageHaTa
naeHTudmKalmja cyagoT Mopa da ce Aa ce NMorpwxu ga ro npubasv MMETO U
npe3nMmMeTo Ha 0OBUHETMOT.

BpweweTo Ha ucnpaBka BO norneg Ha MMETO Ha OOGBMHETMOT, MO
NCTEKOT Ha pPOKOT of 3 Meceun e BO3MOXHO, buaejkn ce paboTtu 3a mucta
NMINYHOCT, @ aKko ce yTBpAM Aa ce paboTu 3a Apyra fIMYHOCT, NPUBATHMOT
TYXUTEN T.e. OWTETEHNOT Kako TYXuTen, Aypu Toraw Aos3Han - y3Han 3a
CTOPUTESIOT M POKOT 04 3 MeceLm Torall 3anovHyBa fa Teve.

Hn mnameHata Ha patata Ha u3BpllyBake Ha KPUMBUYHOTO AENO BO
npuBatHaTa Tyxba He ja goBegyBa BO Mpallake HejsnHata HaBPEMEHOCT,
Ouaejkm pokoT 3a nogHecyBawe npuBaTHa Tyxb6a oa 4n.48 ct.1 og 3KI1 He ce
CMeTa of AaTaTa Ha M3BpLlyBaHe Ha KPMBUYHOTO AESNo, HO 04 A03HaBaHEeTO
3a KPUBUYHOTO A€o0 U CTOPUTENOT.

Mopagu rope u3HeceHOTO, a co ornen Ha daktot aa CBP - W. He my gan
nogaTtoun Ha TYXWUTENoT 3a UMETO U Npe3nMeTo Ha OOBMHETMOT Mako ce
obpaTun U yCMEHO M NMUCMEHO, Kako U CO orfied Ha (akToT Aa cygoT ce
o6patun nucmeHo go CBP - L. n gobun odguumjaneH nogaTok geka MOXeH
N3BpLUMTEN Ha KpMBMYHOTO Aeno e nuueto 3. [ oa W. u Toj nogatok My ro
COMWTMA Ha OWTETEHNOT KaKo TYXUTEN Ha 3akaXaHwoT npeTpec Ha
20.04.2011 rog n TYXUTENoT M3jaBun _nNpeq cyaoT Aeka bapa ga cydoT ce
npousHece No_nofHeceHaTa Tyx6a cera npotve nuueto 3. [., a ucto Taka
TYXKUTENOT Toa ro nobapan oA cyaoT U co nMcMeH nogHecok o 21.04.2011
rog., BO TOj Cny4yaj NpBOCTENEHMNOT CyA NOrpeLumnn Kkora ro goHen obxaneHoTo
peweHne nog cT.1 co Koe npuBaTHaTa KpuBMYHaA TyxbGa nogHeceHa of
npusaTHWoOT Tyxuten C. M. og LW. npotus B. b. og L. 3a kKpuBMYHO Aeno
“Haepepa“ og un.173 ct1.1 og K8 ja oTchpna kako HeypegHa, bugejkn noeeke
He nocTom Tyxx6a npoTtus B. b., HO NnocTon NnpoTme nuueTo 3. [~ on W, no Koja
Tyx6a NpBOCTENEHMOT CyA BOOMLWTO HE pacnpaBar U HeMa AOHECEHO offykKa.
X

- OOHen HanagHataTa npecyda Co koja ro ocrnoboamn MCTUOT oA
obBuHeHne cornacHo 4dneH 368 Touka 3 og 3KI1 3a npegMeTHOTO KPUBWUYHO
AEno Koe ce cTaBa Ha ToBap Ha OOBMHETMOT YHULITYBaH-E U OLUTETYBaHE Ha
jaBHU MHCTanauuuog yneH 291 ctas 2 B.B. cTaB 1 oa KS.

MeryTtoa, Baka yTBApAeHata akTuyka cocTojba ouurnegHo ce
AosefyBa No COMHEHUe of CrieAHUTe NPUYnHN :

[MpBOCTENEHMOT Cya HEe W3BpLIMA _MNpoBepka Ha ogbpaHarta Ha
00BMHETMOT BO LIEeNOCT OOHOCHO He yTBpAwun, He Npubasun Aokas ganv 1 o
KOj opraH e 6apaHo ga ce usgage AOKYMEHT 3a [Ja ce yTBpaAv Jann uma Unm
Hema noasemMeH katactep 3a O. 1., ganu oBa e notpebHo aa ro npubasu
MHBECTUTOPOT -MMHUCTEPCTBOTO 3a 06pasoBaHME M Hayka UM U3BeayBayoT
Ha rpagexHuTe pabotn. Bo KOHKPETHMOT cnyyaj e4MHCTBEHO NOKMOHWUIT Bepba
Ha ucka3oT Ha cBegokoT H. C. koj 3a gageHuTe HaBoAM He MPUNOXWUI
COOABETHU MaTepujanHu JOKasu. [MpBOCTENEHNOT Cya He NOBUKan u He
cocnywarn npeTtcaBHUK Ha MuHucTepcTBOTO 3a 06pas3oBaHMe M Hayka O KoOj
61 MOXXen co CUrypHOCT Aa YyTBpAM AeKa UCTUOT Bmn MHBECTUTOP, HE NOBMKan
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NpeTCTaBHMK HA HaanexeH opraH 3a ypbaHu3am 3a ga ce yTBpAW Koj 6u
AormkeH aa o6e3bean ookymeHTaumja 3a NoA3EMHUTE MHCTanauum 3a ga npu
n3BedyBawe Ha rpagexHute paboTu He Jojae A0 owTeTyBawe Ha UCTUTE.
NcTo Taka 0BOj cyd Hajoe feka COo U3BedeHuTe Aokasu, NpBOCTENEeHUOT cya
He yTBPOWIICO CUIYpPHOCT pJanu TakBa obBpcka uma O06BUHETMOT BO
KOHKPETHWOT Cryyaj, a npudaTtun geka co TakBOTO OLITETYBake U NPEKNH Ha
HaBeAeHWOT TenedoHCckM coobpakaj He ce HapyLUMIO 3HAYUTESNTHO PEOOBHNOT
XMBOT Ha rparaHuTe, na BO CBojaTa npecyaa ro ocnoboaun og obBuHeHue
OGBMHETNOT AeKka KPMBUYHOTO Aden wTo My 6uno cTtaBeHO Ha ToBap e
HegokakaHoO a BO 00pasnoXxeHMeTo Ha uctaTa [aBa KOMeHTap Adeka BO
HaBefeHUTe JejcTBUja HEMA eNeMeHTU Ha NPeaMETHOTO KPMBUYHO Aerio of
yneH 291 ctaB 2 B.B. ctaB 1 og K3.
X

-OcHoBaHN ce xanbeHuTe HaBOAM Ha XanuMTEenoT MO OCHOBOT Ha
CTOpEHM cyliTecTBeHn nospeam Ha oapenbute og 3Kl Bo cmcuna Ha 4n.381
ct.1 1.11 og 3KIM (npeuncteH TekcT), u3pekata Ha npecyga € HejcHa U
Hepa3bupnuea, NpoTMBpeYHa Ha camaTa cebe cu 1 Ha obpas3noXeHMeTo Ha
npecygarta, 6uaejkm Bo m3pekaTta co koja obBuHeTUTE ce ocnoboaysaaTt oA
ob6BuHeHMe cornacHo 4n.368 1.1 o 3Kl HeMa KOHKpPEeTEeH onuc Ha AejcBujaTta
3a KOUW Ce TepeTu cekoj oa 06BUHETUTE U 3a KOE KPUBUYHO AeNo ce TepeTu, 3a
CUTE KPUBWYHW denia NocTou 3aedHUYKM OnNuc 3a _cute oBBMHETU, Na_Taka
HEMOXE CO CUI'YPHOCT [a ce YTBpAM 3a KOU [ejcrevja 1 3a Koe KpMBUYHO OeNno
ce _ocnoboagyBaat o oGBWHEHME Cekoj of 4eTBopyjuata obeuHeTH, a ce
paboTn 3a noBeke OOBUMHMTENHWU NPEeano3n U Apa OOBMHUTENHN aKTU 3a KOU
ce TepeTn obeBmHeTaTta B C J.

X

-YTBpAeHaTa ¢aktnyka coctojba BO obxaneHata npecyaa no oueHa
Ha OBOj CcyA e HeuemnocHa, buaejkn He ce yTBpAEHU pelunTenHute dakTn BO
LenocT, o4 Kou Ke MOXe CO CUIypHOCT Aa ce yTBpAW Aeka OOBUHETUOT e
CTOpMTEN Ha KPUBUYHOTO AEN0 3a Koe e OrfiaceH 3a BMHOBEH. ViMeHo, cnopep
nucMeHaTa [JOKyMeHTauuja ctom obBpckata Ha obsuHeTMoT [1. 3a
OOBpTyBake - [OEMOHTMpawe Ha UpPeBOTO 3a KOMMpMMWMpaH BO34yX Of
MawmHata 3a Oywere nocrne Cekoe W3BPLIEHO MUHMPake BO CaMmOT
pyaHuk. O gpyra ctpaHa, u 06BUMHETUOT, 1 owTeTeHnoT ., n ceegounTte 3.
A. n . V., notBpayBaaT Aeka HMKOrawl TakBO O4BPTyBawe Ha NpeaMeTHOTO
LpEeBO He Ce BPLUENO, HATU HEKOj UM Kakasn, HUTU nak um 6muno HapegyBaHO
of cera nokojHmoT I'. B., koj paboTen Kako Haa30pHUK U 04 KOj O6BUHETMOT 1
owrTteTeHnoT [1. pobuBane yCMeHM Hanosum Cekoj AeH LWTOo Aa paboTaT U Koj
BpeLLen KOHTpora Hag HMBHOTO paboTtewe. Of apyra ctpaHa, ceegokot M. .
nojacHyBa npeg cyaoT Aeka ,MalluMHUTE CO KoM Cce Koma pygaTta - CO Kou ce
Oywun pabotaT Ha KOMMNpUMMpPaH BO3AyX M OOWMYHO npakca 6Guno kora
pydapvTte BnesaT BO jamaTa MaluHuTe 3a bywewe He pabotat n Hemaar
BO34yX W MM O nywTaaT BO34yXOT OTKAaKo Ke ce Bfese BO jamaTta, a ga
BOEJHO MalUMHUTE CO BO3A4yX MM UCKNy4vyBaaT Npea Aa 3aBpliaT co paboTa u
TOa efeH Yac npen Aa usnesart of jamaTta, a Toa ro BpLiaT nyreTto og HaaBop
n Tue nyre He ce BO jamaTta. I ga ce ogMoHTMpa LpeBOTO 3a KOMApMMMUPaH
BO34yX O4 MalLMHaTa 3a gynyewe (Oylwere), Bo3ayx Hema ga uma ce gogeka
He Jojaoe gpyra cmeHa“. NoHaTamy OBOj CBeJOK MojacHyBa TOYHO BO CeKoja
CMEHa BO KOJIKY 4acoT ce nywTa KOMMPEeCOopPOT CO BO3AYX.

OBoOj hakT Ha KOj ykaXyBa OBOj CBE[OK MO OLeHa Ha OBOj cya € oA
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OWUTHO 3HaYyeHue 3a yTBpAyBawe Janu NOoCTOU OAroBOPHOCT Ha 0OBUHETMOT
[. nnn He, a Koj hakT NPBOCTENEHUOT CyA He ro yTBpAyBan, buaejkun ako ce
MCKNy4YyBa MallMHaTa 3a KOMNPUMMPAaH BO34yX O Koja MalluMHa BO34yX 3ema
M MaluMHaTa 3a konahe (bylluewe) pyaa 1 Toa edeH Yac npe ga 3aBpLun co
paboTa cMeHaTa, Torall OCHOBaHO 33 OBOj Cyd Ce MocTaByBa W NpallakeTo
Koja e nocneguuarta o HEOOAMOHTUPAaH-ETO (HEOABPTYBaH-ETO) HA LIPEBOTO
KOoe [I0OHecyBa KOMNPUMMpPAH BO34yX O MalunHaTa 3a byliere U Kako bu ce
BpLUENO MNpOBETPYBak-€ KOora BO LPEBOTO HeMa [A0TOK Ha KOMMOPUMWPaH
BO34yX. 3aToa OBOj CyA UEeHW feka BO TOj Aen daktmykata coctojdba He e
LLeNIoCHO yTBpAEHA.

MoHaTamy 3a OBOj Cyh Ce MOCTaByBa OCHOBaHO MpallakeTo Koja e
O4roBOpHOCTa Ha 0b6BuHeTHOT [I. 3a NagoT Ha NokojHMOT . o4 yckonoT, Kora
TOj KaKO HaA30pHMK NO 4O3HABAH-ETO 3a HecpekaTa 3a owTeTeHuoT [., nako
6un npeaynpeneH HeKonky natu of uHxuHepute B. . u B. C. ga He ce
KayyBa MO ckanuTe A0 YCKOMOT M Aa cnese of uctute , bugejkn He 3Haene
Koja e npuumHaTa wto [1. C. nagHan n ce noBpeawn, 6un ynopeH Bo ugejata
Aa ce Kadn npema yckonoT co obpasnoxeHwe geka MHOry natu gotoraw ce
KayyBan, npoBepyBasn U HeEMarno HWKakBM Npobnemu, WTO of Apyra cTpaHa
yKaxyBa [eKa TOj CBECHO - CMWUCIIEHO CaM OAfy4un Aa Bre3e BO pPU3UK Mo
CBOjOT XMBOT.

X

-Mopagn wuctakHatuTe xanbeHn HaBogu, MO OUEHa Ha OBOj CyA
yTBpAeHata paktudka coctojda BO obxaneHata npecyga No OAHOC Ha
pewnTenHnoT gakT Koj ja usroten m notnuwa ,llotBpaata 6p.158/08 opf
10.04.2008 rog. 3a ob6smHeTnoT XK. M. geka e Bo pegoBeH paboTeH ogHOC BO
anty XB3 “3. -T. - 3. JOOEN [Ob: ... NotBpaata ga My NOCnyxu 3a
MobunHa TenedoHuja“ e HeuenocHa 1 ce ooBeayBa No4 COMHEHME Aa ucrarta
ja mma wun3rotBeHo W nonuwaHo obeumHeTaTa B. OBa of npuuvMHa wWTO
obBuHeTaTa B. BO LENOCT ro Hermpa KpMBMYHOTO Aeno aa ro maspwmna. Oa
apyra ctpaHa, nuueto - ceegokot 3. C. Bo uctparata Ha geH 27.03.2009 rog.
nsjaBunna geka Ha ob6suHeTnoT M. XK. KOora gowon BO HejanHaTa pmpma 3a aa
G6apa pabota, no HeroBo Oaparwe My pana [loTBpaa geka MCTUOT € BO
penoBeH paboTeH o4HOC BO HejanHaTta mpma, Koja My 6una notpebHa 3a ga
Ce CTEeKHEe CO NpPaBO Ha KOPUCTeHe Ha MobunHu tenedoHn. O6eBuHeTHOT M.
nako TpunaTu ja MeHu cBojaTa opbpaHa cenak noTBpayBa BO oabpaHaTta
AageHa Ha rnaBHMOT npetpec o 26.10.2010 roa. aeka [MotBpoata u
obpacunte M1 n M2 my v nma gageHo csegokoT 3. C. lNpu egHa dakea
coctojba npeocTeneHnoT cya cornacHo un.15  op 3KIM 6un gormkeH ga
oapeau rpacdonollko BeluTavyewe Ha NoTNMcoT Ha norepaarta 6p.158/08, 3a
Ja Mo)e CO CUIYPHOCT Aa ce YTBPAW Aanu NoNucoT Ha NoTBpAaTa ro ctaBuna
obBuHeTarta B. unu ceegokoTt 3. unu apyro nuue. He e 4OBOMHO Mo oLeHa Ha
0BOj cyA (hakToT WTO cBegOKOT 3. ce NOBUKYBa Aa ro 3abopasuna HececepoT
CO neyaToT M WTemMbunoT oA HejsuHaTa dumpmMa Kaj o6BuHeTaTa B. n ga no
Hero ce BpaTun HejsuHWOT conpyr B. nocne 2-3 geHa, a koj ¢hakT BO LenocT
ro Hermpa obsuHeTarta B., ga ce Bagu curmpeH 3akny4qok aeka obsunHeTtaTa B.
€ U3roTByBay 1 NOMUCHUK Ha NpegMeTHaTa NoTBpAa.

X

-MpBOCTENEHNOT Cyq CTOPUN CyLUTECTBEHA NoBpeaa Ha oapenbute oa
3KIM Bo cmucna Ha un. 381 cr.1 T1.11 og 3KI (MNpeuncteH TekcT) ,
pewnTenHute @akTM Ha KOM Ce 3aHMBa MOCTOEHETO Ha KpuBMYHAaTa
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o4roBopHOCT Ha o6suHeTuTe [1 Y n E M, aBajuata oa LU, He Haora noTkpena
BO COAPXWHATa Ha u3BedeHuTe [oKa3u npen npBOCTENeHUOT Cyd, OAHOCHO
CO u3BedeHUTe [0Kasn He ce [OKaxyBa [AejCTBMETO Ha W3BpLUyBawe Ha
NnpPeaMeTHOTO KPpMBWYHO Aeno on yn. 268 cr.2 B.B. co cT.1 og K3 -
npubaByBawe Ha NaxHW napu, CO Hamepa Aa Cce nywTaT BO ONTEK Kako
BUCTUHCKMN.

Kaj o6BmMHeTHOT Tpeba fa nocTom ymmucna geka npesema gejctBue Koe
BOAM KOH npubaByBar-e Ha NaxHu akTu.

Bo KOHKpeTHWOT cnyyaj, co ornen Ha PakToT Aeka 0OBMHETUTE He ce
TepeTaT 3a AejcTBYja Ha MU3BpLUYBaH-e- NyLuTake BO ONTEK HA NaxHUTe napu
Kako BUCTUHCKW, 3a KOW 3HaaT [eKa ce NaxHW, TyKy 3a npubaByBame Ha
NaXxHW napu, cMeTaMme [eka BO u3pekaTa Ha npecygata Hema Onuc Ha
NpoTMBNpaBHUTE OejCTBMja Ha nNpubaByBake Ha NakHW nNapwu O4 CTpaHa Ha
06GBUHETUTE, KOW CEe TepeTaT Kako COM3BPLUMTENW, 04 Kaae npubasune Taksa
naxHa 6aHkHoTa og 1.000,00 geHapu, BO koe Bpeme ja npubasune, oa kage u
Ha KOj Ha4uH, Co yTBpAyBahe Ha oBUe (pakTu ke ce yTBpAN BPeMeTO, MECTOO
N HAYMHOT Ha CTOpyBak€ Ha NPeAMETHOTO KPUBUYHO OenO.

X

-meHo, o v3BegeHUTe OOKa3u Ha rnaBeH MpeTpec NpPBOCTENEHUOT
cyn npudpatmn 3a OOoKaxaHo Aeka obBuHeTaTa ro crtopuna npegmeTHOTO
KPMBMYHO Oeno 3a Koe ce 0b6BMHYyBa Ha HaYvH U BO BpeMe Kako LUTO Toa e
OnuLIaHo BO M3pekaTa Ha npBocTeneHaTta npecyna. Merytoa, no Haorawe Ha
OBOj Cy, a NpUTOa MMajKN M BO NPeABUA N UCTakHATUTE XanbeHn HaBoan o
CTpaHa Ha obBuMHeTaTa, yTBpAeHaTa pakTuyka cocTojba o cTpaHa Ha
NPBOCTENEHMOT Cya Ce AoBedyBa Mo CEPUO3HO COMHeHue, buaejkm BO
KOHKPETHWOT Criyvaj NpBOCTENEHNOT Cy[ CBOETO yBepyBawe 3a KpMBUYHATa
OLroBOPHOCT Ha obeBumHeTtata O. He ro 3acHOBan Ha [LOBOSIHO jaCHU U
npoBepeHn AoKasn U akTu O KoM CO CUTYPHOCT Ke MOXe [a ce yTBpau Aeka
obGBWHeTaTa ro cropuna NnpeaAMeTHOTO KPUBUYHO AEero 3a koe ce 06BUHYBaA.

OBa o4 npuymHM WTO 0oBBUHETATa BO CBOja ogbpaHa KaTeropuyHo ro
Hernpa KpMBUYHOTO Aero 3a koe ce 0OBMHYBBa, HaBeAyBajkM Aeka Taa HUTY
M CcocTaBuna HUTY M uMana notnuvwaHo daktypata 6p.125/04 n
meryHapoaHmoT ToBapeH nuct 6p.007108, a gen og npoayktute HabaBeHn o4
Al B. I. no daktypn n 6poj 4242-0036 n 4242-0037 KPUTUYHUOT NEpPUOA
T.€.2004-2005 og marauuHoT Ha K. bune npogaBsaHu Ha noBeke hupmm 1 Toa:
O.oab.,N.MoagC., .9 o0aTll., M. ogC., E. K. ogC., 3a Koe HeluTo cnopea
obGBMHeTaTa nocroena ypeaHa AOKyMeHTauuja, ncnpatHuum n daktypum kou
ce Haorarne Bo KHUrosogcTteoTo Ha K.

Wmajkn ro Bo npeaBua rope HaBedeHoOTO, a nocebHO hakToT LITO U
CaMOTO BELUTO Nuue Ha rnaBeH npeTpec M3jaBuro geka 3a ga ce yTBpau co
CUTYPHOCT pPELUMTENHUOT (pakT danu HaBWUCTUHA Aen o4 Npou3BoauTE KOu
dupmaTta K. v kynuna og ALl B. 1. 6Gune npogasaHn Ha noseke hmpmn BO
PM, a KOHKpeTHO HaBegeHw of CTpaHa Ha obBuHeTaTa, OOHOCHO Ada ce
yTBpAM fanu TakBa npogaxba BoonwTto Ouna eBuMaeHTMpaHa BO
KHUroBogcTBoTo Ha K., 6Guno HeonxogHo fa ce M3BPLUM LOMNONHUTENEH YyBUA
BO KHUrosoacTtBeHata esugeHumnja Ha K. OO L., nopagu wWTto no Haorawe
Ha OBOj Cyd, BO KOHKPETHMOT Clnyyaj NpBOCTENEHMOT cya Oun JOormkeH ga
Hapean OONOSIHUTENHO BelUTayewe Ha OBaa OKOSHOCT, a KOe HeLWTO He ro
cTopun.

X

49



-OcHoBaH e xanbeHnoT HaBoa Ha OGBUHETUOT A NPBOCTENEHMOT CyA
CTOpWST CylITecTBeHa noBpeda Ha noctankaTta of 4n.355 cr.1 1.11 og 3KI1,
KOja noBpega ce COCTOM BO Toa LUTO M3pekaTa Ha npecyaata nog 1.1 e Bo
ANPEeKTHa MNPOTUBPEYHOCT CO W3BEOEHUTEe [oKasn WU MNpPUYUHUTE 3a
YTBPAEHUTE peLlmnTenHn GakTM He npousnerysaaTt OA COApXMHATa Ha
n3BeaeHnTe aokasu. MimeHo, og ogbpaHarta Ha obBuHeTmoT T., koja ogbpaHa
BO MocTankara € 1 [oKa3, He npousnerysa T.e. He ce yTBpayBa adeka
npoHajoeHaTa _konuymHa Ha mapuxyaHa oa 106,6 rpama npu NpeTpecoT BO
HEroBMOT CTaH, KaJe XuBee, ja ApXen 3apaan npogaxba, Kako LLITO ce TBpAu
CO_NoaHeceHoTo obBuHeHWe. [lpyr KOHKPETEeH [0Ka3, OCBEH [JoKa3 3a
KonMyMHaTa Ha MapuxyaHaTa M _[JeKka CO BeluTayeneTo € YTBpAEeHO [da
npoHajoeHaTa pacTuTenHa Martepuvja BO CTaHOT Ha 0O6BMHETMOT npectaByBa
MapuxyaHa, He NocTou Ja oO6BMHETMOT Aporata ja apxen 3a npogaxba. He
NMocTON HW edeH u3BeOeH Aoka3 fa ob6BuHETMOT T. NpoHajageHaTa gpora Kaj
Hero npu NpeTpecoT BO CTaHOT Aa Owna Ha Apyro nvue, Aa ja Hygen 3a
npogaxba Ha Apyro nuue, HUTU a BETWUN Ha HeKoe Apyro nuue geka ke my
HabaBu 1 npogage Apora, HUTU ga Ha Guno Koj Apyr HauYMH cTaBun Aen oA
npoHajaeHaTa gpora BO NPOMET, HATU MaK NOCTOM A0Ka3 4a UCTMOT MoKaxKan
OMNo KakBa Apyra akTMBHOCT 3a npogaxba Ha gporata. O6suHeTnot T. e
jaceH Bo cBojaTa ogbpaHa Oeka npoHajgeHaTta gpora ja apxen 3a cebe,
Ouaejkn og noogamMHa WMCTUMOT KOHCyMuparn MapuxyaHa, a BO Npuror Ha
HeroBaTa oabpaHa oOM WM CaMOTO BelUTayewe [Oeka BO 3eMeHaTa U
BELUTA4YeHa ypuHa of Hero e yTBpAeHa NPWUCYTHOCT Ha meTabonuTu, Kowu
NoTEeKHyBaaT of KOHCYMuUpar-e apora.

3BpLUEHMOT NPETPEC HAa CTAHOT BO KOj XXnBee 0OBMHETUOT € M3BpPLLEH
Ha HEe3aKOHWUT Ha4MH cnpoTmBHO Ha 4n.200 cT1.3 u c1.4 o 3KI, 6ugejkn He e
M3BpLUEH BO NPUCYCTBO Ha [Bajua MOMHOMNETHWU rparaHy Kako cBeaoun, na
OCHOBAHO Ce MoCTaByBa NpallakeTo Aanu OBOj AOKa3 € BanuaeH u ganu Ha
NCTMOT MOXe a ce 3acHOBa CyAcka npecyaa.

OcHoBaHO co usjaBeHaTta xanba Ha JaBHMOT OBBUHUTEN Ce yKaxyBa
Jeka npBocTeneHnoT cya ro  noepeaun K3 npu  un3pekyBaH-€TO  Ha
NoeaNHEYHUTE Ka3HW 3a TPUTE KPUBUYHM dena, 3a KoM OOBMHETUOT o
ornacyea 3a BMHOBEH, buaejku n3spLunn yonaxyeBahe Ha Kasute CnpoTUBHO
Ha 4n.41 oa K3 3a kpuBuyHoTO Aeno oa 4n.215 cr.1 oa K3, 3a koe geno
criopef 3aKOHOT e 3anpeTeHa kasdHa 3aTteop of 3 (Tpu) go 10 (geceT) roamHu,
a cornacHo 4n.41 ct.1 1.5 og K3 3a oBa geno ka3HaTa Moxe fa ce yonaxu go
1 (egHa) roguHa 3aTBOp, a He o 8 (OCyM) Meceun Kako LITO U3PEKOoN cydoT.
3a kpuBuyHOTO Aeno of yn.215 cr.4 og K3, npBocTeneHnoT cya UCTO Taka
n3spwmn ybnaxyBawe Ha kasHata cornacHo 4n.41 cr.1 1.9 og K3, HO
BOOIMLUTO HE HaBen Kou ce Tue 0cobeHO ONEeCHUTENHU OKONTHOCTU Ha LUTO e
3a0J1XKeH CO 3aKOHOT.

McTo Taka npBOCTENEHMOT Cy[d MOrpelunsi U Npu_M3peKyBaHeTO Ha
Ka3HMTE 3a TpUTE KPUBWYHW Aena, buaejku He M npumeHun oapeanbute 3a
ctek og yun.44 ct.1 og K3, 6uaejku 3a TpuTe KPUBUYHWU Oena He WU3peKon
€OUHCTBEHA KasHa.

[pBocTeneHnoT cya ro nospeaun n 4n.215 cr..7 1 yn.396 cr.4 B.B. CO
yn.100-a og K3, 6uaejkm He ja ogseman o 0O6BMHETMOT HUTU MapuxyaHaTta,
HUTWU CEMKUTE, HUTU MyHMUM[aTa, nako Toa 6mun gormkeH ga ro ctopu u 6es
npeanor Ha TYXXMTENOoT, 3aToa LWTO 043eMakeTo Ha UCTMTE MO UUTUpaHuTe
oapenbuv e 3a00IMKUTENHO.
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X

-Co poHecyBaweTo Ha obOxaneHaTa npecyga npBOCTEMNEHUMOT CyA
CTOpMN cywTecTBeHa noBpeda Ha oapeabute Ha KpuBMYHATa nocTtanka no
4yn.381 c1.1 1.11 og 3KI1, 6uaejkm He rn yTBpAWUN cuTe pelumTenHm daktm 3a
npeaMEeTHUOT KPMBUYHO NpaBeH HacTaH, u3pekaTa Ha npecygarta e HejacHa,
CNpOTMBHA Ha W3BEeAEHUTE AoKa3uM BO TEKOT Ha nocTankata no_OAHOC Ha
BPEMETO HA CTOPYBaH-E€TO HA KPUBUYHOTO A€o, WTO ja nNpaBu obxaneHaTa
npecyga HejacHa, Hepas3bupnvBa M He MOXe Ja Ce WCnuTa HejsnHaTta
3aKOHUTOCT. HaBepgeHaTa cywTecTBeHa noBpeda Ha ofpeabute Ha
nocrarnkaTta npeTcTaByBa noBpeda o arncosiyTeH KapakTep Ha Koja OBOj cyf
BHMMaBa no cnyxbeHa [ormkHocT Bo cmucna Ha 4n.393 ct1T1.1 oa 3KIM mn og
3HayeH-e 3a 3aKOHMTOCTa Ha npecypgara.

MerfyToa, o4 yBMOOT BO KpMBMYHATa npujaBa Kora OLITETEHUOT ro
npujaBun HacTaHOT BO MofuuuMcKkata CTaHuua BWOHO € Adeka npujaBaTa e
nogHeceHa Ha 24.03.2010 rogwHa, o4 3anWCHUKOT 3a U3aBpLUEH yBWUA Ha
MEeCTOTO Ha HacTaHoT yTBpAeHO e Aeka Ha aeH 24.03.2010 rognHa Bo 8 YacoT
n 50 MUHYTM e M3BpLUEH YBMA HAa MECTOTO Kaje LITO ce CIyuvun KpuBUYHO
NpPaBHMOT HacTaH, a U MOTBPAMTE 3a MPUBPEMEHO OA3EMEHU U BpPaATEHU
npegmetn ce on 24.03.2010 rogmHa .Mmajkm rm BO npeaBug HaBedeHUTe
akTn yTBpAEHW o W3BedeHUTe MaTepujanHu [okasnm BO TEKOT Ha
nocrankata ce goBedyBa Mo COMHEBake€ BPEMETO Ha CTOpyBaweTO Ha
KPUBUYHOTO [eno 3a Koe cyaoT npudaTtun geka HacTaHOT ce CIyvusn HOKTa
nomery 24 un 25.03.2010 rogmHa, WTO nNpeTcTaByBa OUTEH enemeHT npwu
YTBPAYBaH-E€TO Ha BMHATa Kaj 06BMHETMOT 3a OeNnoTo WTO My Ce CTaBa Ha
ToBap.

X

-OcHoBaHu ce xanbeHnTe HaBOAM 3a CTOpPEHa CylITeCTBEHa noBpeaa
Ha ogpeabute Ha kpuBMYHaTa noctanka no 4n.381 crt.1 1.11 og 3KI of
nNpUYMHa LITO NPBOCTENEHUOT CyL HEe U3BEN AOBOJSTHO AOKa3u 3a yTBpAyBare
Ha cuTe pelwmnTenHn dakTu 3a NpeaMeTHUOT KPUBMYHO MpPaBEH HacTaH Kou
LUTO Ce O 3Hadere 3a NpaBUNHO odnydyBawe . HaBegeHuTe NMpUYMHU BO
o6pa3noXeHMeTo Ha npecygarta HemMaaTt [OBOSIHA NOTKpena BO COoApXUHaTa
Ha M3BeAeHMTe OOoKasu LWTO ja npaBu npecydata HejacHa, Hepa3dbupnvea u
HeMOXe [a ce UcnuTa HejanHaTa 3aKOHUTOCT.

Opf ceTo norope M3HECEHO MO Haorakwe Ha OBOj Cy[ BO KOHKPETHWOT
clnyvaj ce nojaByBa COMHEBaH-€ MO OAHOC Ha Toa Aanu Kaj owteteHaTta B. BO
KPUTUYHMOT MOMEHT CO KPLUEH-ETO Ha CTaknoTo buna npeavsBukaHa TenecHa
noBpeaa. OBa nocebHO co ornen akToT WTO UcTaTa ce jaBuna Ha nperneg 5
AeHa nocne HacTaHoT, a HUTY eeH o4 CBeJouuMTe BO TEKOT Ha nocTankaTa He
noTBpAMN OeKa kaj Hea 3abenexane noBpega HUTY Mak BEWTOTO nuue -
AOKTOPOT MOXEN CO CUIYpHOCT [a Kaxe Aeka noBpegaTta Koja wTto 6una Bo
dasa Ha 3a3gpaByBake MOXe Aa € 3agobveHa o4 KpUulense Ha CTakno.
Mmajkn BO npeaBua Aeka HaHeceHaTa noBpeda npeTcraByBa OUTEH enemeHT
Ha OuTMeTo Ha KpuBM4YHO Aeno “TenecHa nospeda “ 3a koe OOGBUHETUOT €
orfnaceH 3a BWHOBEH, yTBpAeHaTa (bakTudka coctojba ce gosegyBa nopg
COMHEeBaH-e, a CO Toa M npaBusiHaTa NpUMEHa Ha MaTepujanHoTo NpaBo BO
TOj Aen nopagw nopagu WTo crneaysalle obxaneHaTta npecyna Aa ce YKUHe U
npegMeToT BpaTh Ha NPBOCTENEHUOT Cy[ Ha MOBTOPHO CyaeHse.

X
-OcHoBaHu ce xanbeHnTe HaBOAM 3a CTOPEHU CYLUTECTBEHWU MOBpeaun
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Ha ogpenbute og 4n.381 ct.1 1.11 og 3KI1. MmeHo, NpBOCTENEHNOT Cya ro
ocnob6oaun o6BMHETMOT 04 06BMHEHMHME NOPAAM HeQOKaXXaHOCT, buaejkm oa
n3BeaeHNTE NMMCMEHM N YCMEHN [OKA3N HE Ce AOKaXano Aeka 06BUHETUOT ro
CTOpWUIT KPUBUYHOTO Aeno npema owTteTeHaTa. Bo o6pas3noXeHneTo Ha
npecynarta ce HaBedyBa Aeka owTeTeHaTa M. u3jaBuna geka o6BUHETUOT ja
yapuni co NakToT BO NpedenoT Ha fieBaTta jabonyHuua Ha rnaBara, HO BO OBOj
gen He 6une KOHCTATUMPaHW HWKAKBM TENeCcHW NnoBpeau BO CMUCNa Ha
upBeHuno, orpebotnHa mnu cnuyHo. Merytoa o NpuUoXeHOTO fekapcKo
yBpeHue Ha owrTeTeHaTta T. M. nokpaj octaHaTute noBpeau ce HaBedysa
Aeka nocTojaT BMANMBM noBpeau - LPBEHWNO BO npenenoT Ha nesaTa
jabonyHuua, upBEHWNO nponpaTeHn co Gonkn BO AeceH padveH 3rnob u
upBeHuno co 6eckpBHa orpeboTuHa BO NpedenoTo Ha OEeCHOTO KOSIEHO BO
lWMpUHaA U JOrkuHa oA 2 cMm, nopagu LWTO ce [oBedyBa MOA4 COMHeHue
yTBpAeHata dakTnuyka coctojba. OBa nekapcko yBepeHue e nsgageHo og [-p
C. ., a npBoCTENEHNOT CyA BO CKION Ha cuTe Jokasun ke Tpeba ga ja
pacnpalia BO CcBOjcTBO Ha BewwTo nuue n [-p C. . Ha oKONHOCTU BUTHKM 3a
yTBpAyBake Ha pefieBaHTHUTE hakTu, OAHOCHO 3a NOBPeauTe BO FIEKAPCKOTO
yBepeHune, 3a Ha4YMHOT Ha HaHeCyBawe Ha TerecHUTe nospean n uctata ga
ce u3jacHu 3a cuTe TenecHW rnoBpean KOU MM KOHCcTatupana BO F1eKapCKoTo
yBepeHue, Kora, Ha KOj Ha4uH 1 Kako ce HacTaHaTu OBMe TenecHU noBpeaun u
of WTO UCTUTE MOXaT Aa bmuaaTt HaHeceHu 1 Npesq KoKy Bpeme.
X

-Kako pesyntart Ha cywTecTBeHa noBpeaa Ha ogpeabute og un. 355
ct.1 1.11 BB. co un. 367 o 3KI, cdaktnykata cocrtojda HeuenocHO e
yTBpAeHa, OQHOCHO NPBOCTENEHMOT CyA BO npecygarta He Hasen [LOBOJSIHO
NPUYNHKN 3a pelunTernHuTe (PakTu,a OHME KOU Ce HaBedeHU Ce HejaCHU U BO
3HauMTeNHa Mepa npoTuBpedHn. Mako Bo 0OpasnoxeHMeTo Ha npecypaTa
HaBedyBa [eKa OLITETEHMOT U OOBMHETMOT BMMe KOMLUMM N CEKOjOHEBHO Ce
cpekaBane u geka umane Hegopasbupare OKOfy Merata OKOSly HUBHUTE
HUBW, cenak He My MOKMoHyBan Bepba Ha MCKa3OT Ha OLITETEHMOT KOj
AeungHo ro nocoyyBa 06BMHETMOT Kako Nnue Koe ro HanagHano KpuTuyHaTta
Beyep, a ofrykaTa ja 3aCHOBYyBa Ha MCKa3oT Ha cBedokoT J. [. kKoj HaBeayBa
Jeka He npenosHan koe 6wuno Toa nuue._CyOooT  BOOMNWITO HE W _LeHen
MaTtepujanHuTe OoKasu BO CKNOMN CO cuTe Apyrn aokasu. [locebHo He LieHen
Jeka U Ha NPUBPEMEHO 0a3EMEHUTE NpeaMeT MOoTuka U 6acTyH nma KpBaeu
Tparu, a _geka Tparn od KpB Oune npoHajgeHn n Ha 6rnysata NpuMBpPEMEHO
of3eMeHa KputuyHata Beyep o 06BMHETOT, a BO TOj CKMNOM Ha AOKa3u He ro
ueHen akTtoT geka O0OBMHETMOT KpuTUYHATa Be4vyep Mman noBpean BO
npegenoT Ha rnaesaTa.

X

-Co 06BMHUTENHMOT Npeasior 06BUHETUTE Ce TepeTaT Aeka CBECHO He
ce npuapxysane koH 4n.31 og 3akoHOT 3a 6e36eaHOCT u 3apasje Npu paboTta
koe Omno npuyMHa 3a HesrogaTa M HacTaHaTa nocneauua-cmpt Ha T. C. oa
LI, BpaboTeH BO 06BMHETOTO npaBHO nuue. OBOj cyn Npu YKMHYBarwe Ha
npsocteneHata npecyga K.6p.387/08 op 14.12.2009 roguHa BO CBOETO
peweHne Kx.6p.51/10 og 16.03.2010 roguHa ykaxa [fa ce cnpoBede
BelTayewe 3a [a ce YTBpAM Oann cera MOKOjHMOT noceTyBan obyka 3a
paboTa co NpeaAMETHMOT KaMUOH 3a cobupare Ha CMeT, Janu MMarno HyXXHa
notpeba of Toa U Aann HemaweTO Ha obyka BUNO NpMYMHA 3a HacTaHyBaHe
Ha HesrogaTta W nocneguuarta og ucrata. buno m3BpLleHo BellTayere, of
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BewToTo nmue K.K. npu BuMpoTo 3a cyacku BelwTayewa na Bp3 OCHOBaA Ha
BELUTAYEHETO W CUTE OCTaHaTM [JokKasn MNPBOCTENEHNOT Cyn [OOHen
ocnoboguTenHa npecyga npoTtMB OGBUHETUTE 3a NPegMETHUTE KPUBUYHU
Aena nopaan HegoKaXkaHoCT.

MeryTtoa Baka yTBpAaeHaTta cbakTudka coctojba ce gosedyBa nof
CEpMO3HO COMHEHMe, a nped ce Nopaau M3BPLUEHOTO BeluTavyewe koe of
CTpaHa Ha MNpBOCTENEHWOT Cyd He € LEHeTO NpaBWiIHO O KOe He
npouvaneryeBaar _ YTBpAEHWUTE peneBaHTHW akTM koW M HaBedyBa
NPBOCTENEHMOT CyA BO NMOTKpena Ha ocnoboantenHata npecyaa. MimeHo o
M3BPLLEHOTO BelUTa4yele HEeCnOopHO ce yTBpAyBa Adeka paboTogasBeuoT
Moparn Ha cekoj BpaboTeH aa My o6e3beamn cooaseTHn obyku 3a 6e3beaHocCT
n 3gpasjeto npu pabota. Ha OeHOT Ha BelTayeweTo CUTE MPUCYTHU
nsjaBune pgeka nodmHatoto nmue T C 6un obyvyBaH 3a pabota co
MExXaHM3MOT 3a nogurake Ha CMeT Ha paboTHO creuujannanpaHo BO3WSO
mMapka ,“ co po3soneHa HocuocT of 2100 kr.. MeryToa BewTOTO Nuue BO
NPOAOSPKEHMETO Ha BeluTayeweTo HaBedyBa AeKa 3a BakBOTO TBPAEHE He
My 6uno goctaBeHO MUCMEHO yBepeHue 3a obyyeHocT 3a 6e3begHocta u
3gpasjeto npu pabota cornmacHOCT 3akoHOT 3a 6Ge3begHOCT WM 3apasje nNpu
paboTa (Cn.BecHuk Ha PM 6p.92/07). OBaa okonHocTe of 6uTHO BnuvjaHue 3a
yTBpAyBawe Ha hakTuykata cocTtojba, a co Toa M nNpaBuiHaTa NpuMeHa Ha
K3.

X

-MpBOCTENEHNOT Cyq CTOPUN CyLITECTBEHA NoBpeaa Ha oapeaduTte Ha
KpuBuyHata noctanka og 4n.355 cr.1 1.11 og 3KI1, koja noBpena ce coctoun
BO TOa LUTO M3pekaTa Ha NpBOCTENeHaTa npecyaa e HejacHa 1 Hepa3bupnuea
M nctata € BO NPOTUBPEYHOCT CO AafeHuTe MpUYMHM BO MpecydaTta 3a
pewnTtenHute ¢akTM_BO OOHOC HAa BPEMEHCKMOT MNepuod_3a  KOj LUTO
obBMHETMOT opberHyBan ga jgaBa MeceyHa M3dplika 3a cBojata Kepka,
owrTeTeHata J1. 3. MimeHo, cnopen nogHeceHMoT OBBUHUTENEH NPeasior, Koj
BO 3aBPLUHMOT 3060p Ha rMaBHMOT NPETPEC 04 CTpaHa Ha jaBHMOT 06GBUHUTEN
e nameHet, o6BuHeTnoT [1. 3. ce ToBapu Aeka uagplikata 3a cBojaTa kepka,
owTeTeHaTa J1. 3., NpeKy HejanHaTa 3akoHCKa 3acTanHuyka, majkaTta [. 3., He
ja nnakan BO BpeMeHcKknoT nepuod oa 15.12.2006 go 30.04.2010 roguHa.
CnpoTMBHO Ha TOa MPBOCTENEHWOT Cyd BO M3pekaTa HaBen Aeka oBaa
nsgpwika ce ogHecysa 3a nepuogot og 15.12.2007 go 30.04.2010 rognHa u
UCTMOT OBOj BPEMEHCKM Mnepuoa € HaBedeH U BO  W3BOPHUKOT Ha
npBOCTENEHaTa npecyna, BHECEH BO 3aNUCHUMKOT Of OAPXaHWOT rnaBeH
npetpec. CnpoTMBHO Ha TOa, BO M3pekaTa Ha npBOCTeneHaTta npecyga e
HaBedeHO Aeka Ha 0BBMHETMOT My Ce HanoXyBa Ha 3aKOHcKaTa 3acTanHuyka,
Majkata Ha owTeTeHaTa J1. 3., ga ro nnatm nsHocot og 40.000 geHapu 3a
HennaTeHaTa mnsgplika 3a nepuogot og 15.12.2006 oo 30.04.2010 roauHa, a
NCTOTO € HaBedeHO 1 BO 0O6pasnoxeHMeTo Ha NpBocTeneHaTa npecyaa.

Mopaan BakBMTE NPOTUBPEYHOCTU U3HECEHWN BO nMpecygaTa BO nornea
Ha BPEMEHCKMOT Nepuoa 3a Hennakakwe Ha gocyaeHaTa msgpluka of cTpaHa
Ha OOBMHETUOT, OBOj CyAd HEe MOXelle [a ce NMPOoM3Hece 3a 3aKOHMTOCTa Ha
npBOCTENEHaTa npecyda, Kako M 3a ofrfykata 3a KpuMBMYHaTa CaHKuUMja,
nopaau LWTO criedyBalle npBocTeneHarta npecyaa ga ce ykuHe n npeameToT
BpaTh Ha NOBTOPHO CyAeH-€e.

X
-OcHoBaHun ce xanbeHute HaBOAW Ha Xanutesikata WUCTakHaTu BO
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naHeceHTa xanba , Aa NPBOCTENEHNOT Cyh CO AOHEecyBake Ha NobGMBaHOTO
pelueHnTe CTOpuUn cyluTecTBeHa noBpeaa Ha ogpeabarta of yuneH 381 ctas 2
o 3KIT Bo Bpcka co uneH 118 craB 3 opg 3KI1 (npeuncteH TeKCT). Koja
nospefa Moxena fa Brvja Bp3 3aKOHUTO 1 NPaBUNHO OANyYyBake Ha CyaoT.

Mopagn BakBaTa noBpeda MO MUCIEHE Ha OBOj Cyd OOWSO U A0
MOrpeLlHO W HeuenocHo YyTBpAyBawe Ha ¢daktutudkata cocrtojba BO
OCMOpeHOTO pelweHne. MmeHo of yBuaoT BO cChncute MO nNpeameToT
npounaneryesa pAa owrteTteHata A. . og WW. nogHena kpmBuyHaTta npwujasa o
HagnexHoTto OcHOBHO jaBHO o6BuHMTENCTBO LUTMN, npotmve A. [. oa L. 3a
KpMBUYHO Oeno oA yneH 244 ctas 2 oa K3, a npeky nonHomMowHukoT @. T. of
L. Co PeweHuneto Ha OcHoBHO jaBHO 06BuHUTEencTBO LUTKn, Ko 6poj 68/10
oa 18.03.2010 rognHa, uctata e otppneHa. [lpBocTeneHNOT cyn U3BpLUUI
yBUA, BO AOCTaBHULATA Ha NpegMEeTHOTO peLleHne Ha MMe Ha owTeTeHaTa A.
N. og W. «koja ro npumuna Ha pgeH 22.03.2010 roguHa, a npeky
nosiHoMowHuUKoT agsokat @. T. nogHena o OcHoBHuOT cyg Bo LWtmn
cybemanjapeH obsuHuTeneH npegnor Ha geH 31.03.20101 roguHa , na na
NPBOCTENEHMOT Cy4 BP3 OCHOBA Ha TOa CO OCMNOPEHOTO peLlueHne ro
OT(PIINMKaAKO HEHaBpeMEHO NogHeCeH, OAHOCHO MO MPOTEKOT Ha 3aKOHCKMOT
pok of 8 aeHa koj uctekyesan Ha 30.03.2010 roguHa.

CornacHo ogpenbata og yneH 118 ctaB 3 og 3KI(npeuncreH Tekcr) ,
AKO OLUTETEHMOT Kako TYXWUTEN UM NPUBATHUOT TYXUTEN UMa 3aKOHCKM
3acTanHuK 1M NOHOMOLUHUK , 4OCTaByBakeTO Ke My Ce U3BPLUM Ha OBOj, a
aKo rm nMma noBeke , CamMo Ha eleH 04 HUB.

MiMeHOo, owiTeTeHaTa wMmana MoSHOMOLUHMK NpU _NOAHECYBawe Ha
KpuBMyHata npujaBa go OcHOBHOTO jaBHO ob6BuHUTEncteo Ltun koe
npouneryesa o4 camumoT AMCNO3NTMB Ha TOaA peLleHne, a NPBOCTENEHNOT CyA
He YTBpAMN danu TakBOTO pelleHne € AOCTaBEHO U Kora Ha MoSHOMOLLUHUKOT
Ha _nNpuBaTHaTa _TY)XMTENaka COrfacHo Hanped HaBedeHaTa 3aKOoHCKa
ogpenba, 3a ga MOXe CO CUMMYPHOCT Aa YTBpAW danv npeamMeTHUOT
cybcuanjapeH npeanor e NogHeCEH BO HABPEMEHNOT 3aKOHCKM POK.

X

-Op n3BegeHnTe gokasn, ogbpaHata Ha ob6BMHETUTE N MaTepujanHuTe
JoKasu - BellTadehaTa Ha BeLWTOoTOo Nnuue, NpBOCTENEHNOT cya YTBPAUN AeKa
HaBUCTUHA BO KPUTUYHWOT Mepuod Mo OAHOC Ha npeagMeTHaTa akrypa
©p.156/04/CT e kHwxeH [[1B, koj NpaBHOTO NMLIE HEMASIO NPAaBO Aa ro KHWXK
n_nobapyBa BO BMCMHA Ha NPEeAMETHMOT M3HOC, CO TOa LUTO TOj € KHWXKEH
Kako 0a0UTEH AaHOK, HO MPBOCTENEHNOT Cy HE YTBPAWUN Aeka Toa € CTOPEHO
CO ymMmcna un co Len 3apaam nsberHyBawe Ha nnakahwe JaHOK, HATY NakK Jeka
CO TOa Ce AaBaHW NaXkHW nogaToun BO Nornen Ha kKHmkeweTo Ha [/1B.

CeTo TOa NpBOCTENEHMOT CyA ro 3aCHOBa Ha Toa WTO nNpeameTHaTa
dakTypa 6una KHUKeHa BO KHUroBOACTBEHATa €BUAEHLMja Ha NPaBHOTO Nuue
N uctata Mmoxena ga 6uae npegMeT Ha KOHTpona oA HaaNeXHUTE OpPraHun u
ro npudpaka MMCNewETO Ha BELUTOTO NuLEe Aeka CTaHyBa 360p 3a rpeLuka Ha
NMoYeToKOT Ha paboTereTo Ha cmpmarta. Npn egHa Baka yTBpaeHa hakTnyka
cocTojba, M3pekata Ha npecygaTta U NpPUYMHUTE LITO Ce AafdeHu ce rnega
Jeka noctoum egHa ronema npoTUBPEYHOCT. AKO OOGBMHETMOT, OOHOCHO
0BGBUHETUTE TN CTOpWUNE HaBeAEHWUTEe LejCTBMja LITO ro 3ema 3a YyTBpPAEHO
NPBOCTENEHMOT CyA, Toraw HeAOoCTaTOKOT Ha CyOjeKTUBHWOT €enemMeHT -
ymMucnarta ga He ce nnatv gaHok wTo Tpebano ga ce nnatn, egUHCTBEHO
MOXe pda ce noasege noa 4n.368 1.1 op 3Kl pgeka pgejctBujata Ha
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06BUHETUTE HE ce KpmBMYHO aeno. O Tve NpuyYnHK OBOj Cya CMeTa Aeka e
CTOpepHa cywTecTBeHa noBpeaa Ha ogpeabute og yn.355 ct.1 1.11 og 3KT1,
Ha Kou CydoT BHMMaBa No cnyxo6eHa A0mKHOCT.

NcTo Taka dpakTnykaTta cocTojba LWTOo ja yTBPAWUI NPBOCTENEHNOT Cya €
HeuenocHa, og NPUYUHN LITO HUTU Of BellTadereTo, HATU OA UCKa3nuTe Ha
0BGBUHETUTE CO CUTYPHOCT HE € YTBPAEHO 3a KaKOB OOIMKHUYKO-A0BEPUTESICKM
OOHOC € u3gageHa crnopHaTa gpakTypa 3a 4a MOXe KOHKPeTHO Ja ce yTBpau
OCHOBOT 3a o6Bpcka 3a nnakawe Ha [1[1B, a ncTo Taka He e NojacHeTOo Ha WTOo
ce 3acHoBa npudaTteHoTo o4 MPBOCTENEHNOT Cyh Aeka cnopHaTta dakTtypa
Moxena ga éuge v 6muna NnpegMeTH Ha KOTHPONa o4 CTpaHa Ha HaAneXxHuTe
opraHu, Toa NnocebHO Kora ce rnega Aeka KoHTponaTa o4 YnpaBaTta 3a jaBHu
npuxoam e u3BpleHa nocrne 2 rogMHn m 6 Meceunm on W3gaBaHE€TO U
KHWXXEH-ETO Ha criopHaTa dakTypa.

X

-MpBOCTENEHNOT Cyq CTOPUN CYLUTECTBEHN NOBpean Ha oapenoduTte oa
KpuBMYHaTa nocTtanka of 4neH 381 ctaB 2 BO Bpcka CO uneH 454 crtas 4
3KI( npe4ncTeH TeKCT ),_Co Koe Cepuo3HO e AOBeAEeHO BO npallake nNpaBoTo
Ha onbapaHa Ha OGBMHETMOT CO orfnea [deka npBocTeneHarta npecyn e
ocyauTenHa a Ha 0OBMHETMOT HE € OBO3MOXEHO OCTBapyBah-€ Ha NPaBOT Ha
oabpaHa.

MmeHo of cnucuTe no npegmMeToT € BMAHO Aa NPBOCTENEHMOT CyA
noctanysajkm No NOAHECEHNOT OGBUHETENEH Npeasior NpoTMB 06BMHETUOT A.
. oag C., 3a KpuBMYHO Aeno 3arpo3yBarwe Ha Ge3begHocTta Ha coobpakajoT
o4 yneH 297 ctaB 1 oa K3 3akaxan v ogpxan npetpec Ha geH 18.11.2010
rooMHa Ha Koj ja [OOHen HangHata npecyda Co Koja BO OTCYTBO Ha
o6BuHEeTMNOT, 6€3 Npu Toa Aa MMa CUrypHU 4OKa3u, ro orfacus 3a BUHOBEH 3a
npeaMeTHOTO KPMBUYHO OENO U OCyAun Ha napuyHa kasHa og 40 AHEBHM
rmodun Bo usHoc og 400 eBpa BO AeHapcka npoTtueBpeaHocT oa 24.400,00
AeHapu CO Koja ogpeawn BpefHOCT Ha efHa aHeBHa rnoba og 10 eepa BO
AeHapcka NpOTUBBPEOHOCT , Kako U My U3pEKo cnopegHa kasHa 3abpaHa Ha
ynpaByBake CO MOTOPHO BO3umo o b kaTeropuja Bo Tpaewe of 9 meceun.

Oa yBvMAaoT BO cnucTe NO NpeaMeToT, KOHKPETHO Of AOCTaBeHuTe
nokaHn Ha ume Ha o6euHeTmMoT A. [1. og C., Ha agpeca HaBegeHa BO
OGBUHUTENHNOT MNpeanior OBOj CyA Hajae Aeka UCTUTE He Ce OOCTaBEeHU
cornacHo ogpeabute og uneH 117 og 3KI1. MmeHo, oa ucnparteHntTe 4ocTasm
no nowTa npousnerysa Ada UCTUTE MPBO MMaaT Ha3HaKa MUCeneH, a notoa
Ha3Haka HedOBOSIHA agpeca, o4 KOM CO CUFYpPHOCT He MOXe Ja ce yTBpau
Aann o6BUHETUOT NPUMUA ypeaoHO MNOKaHa 3a rnaBeH npeTpec co o6BUHEHME,
OAHOCHO Aanu e u3BLleHa ypeaHa gocTasa.

X

-OcHoBaHu ce xanbeHnTe HaBoAW Ha XXanuTenute Aa NpBOCTENEHUOT
Cyh CO OOHEeCyBaweTO Ha npBOCTeneHaTa npecyda BO obGXaneHuTe OernoBu
nog ct.l u cT.IV o4 n3pekaTta ctopun CyLUTECTBEHM NOBPEAN Ha oapenduTe o
yn. 381 ct1.1 1.11 og 3Kl(NpeyncTeH TEKCT) Koja noBpeda ce COCToM BO Toa
LUTO M3pekata Ha npecygaTta BO OBOj Aen € HejacHa, Hepasbupnuea mucrata
He Haora noTpena BO CoApXXMHaTa Ha U3BeAEHNTE OOKa3M Kako U nopaaun Toa
WTO BO 0OpasnoxeHMeTo Ha npecygarta NpBOCTENEHWOT Cyh He HaBeayBa
AOBOJTHO TMPUYMHKM 3a pewunTenHute ¢akTu o4 KOM Ce pakoBoden npu
o4ny4yBaw€TO, @ HaBeOEeHUTE MPUYMHM CE HEjacHM M BO 3HaYMTENHa Mmepa
NPOTUBPEYHN Ha U3BedeHMTE AoKa3n BO TEKOT HA JOKa3HATa nocranka.
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OBa o4 npuunHM WTO npBOCTENEHMOT cya M ocnobogyeBa of

obBuHeHne obsmnHetuTte T. B. nI. . pa ctopune kpuBu4HO aeno “TenecHa
nospefa“ npema npusaTtHuTe Tyxutenu cornacHo 4n.368 1.3 og 3KI1, nopaau
HEeOOKaXXaHOCT, a o4 YBMAOT BO CNUCUTE NO MNpeaMeToT  BUAOHO e Jeka
NPBOCTENEHMOT CyA W3BEeS&T AOBOMHO MaTepujanHu u BepbanHu Ookasu Kowu
yKakyBaaT Ha hakToT [eka npeaMeTHUTe TerecHW MoBpeau CO Kou ce
3a006une NpuBaTHUTE TYXUTENW NpousneryBaar o4 OBOj KPUBUYHO-MpaBeH
HacTaH.
Bo konky npBocTteneHunoT cyn YTBpAM OeKka TenecHUTe noBpeau Co Kou ce
3g0obune npuBaTHUTE TYXWUTENW, a KOHKPETHO HaBedeHW BO M3gageHuTe
fleKkapCcku yBepeHwja Ha HMBHO WMMe Ce Kako pes3ynTtaT Ha pdejcTeBujaTta
npeB3eMeHn o CTpaHa Ha  cnyxkbeHute nuua ke 6Guge noTpebHo
NPBOCTENEHMOT CyA Aa U3BeadyBa U Apyry AoKasn co Len Ja Moxe Aa yTBpau
CO CUIYpHOCT Janu BO KOHKPETHMOT Crydvaj oBracTteHute cnyxbexHun nuua
nocranune BO paMKUTe Ha CBOUTE CNyXO0eHu oBnactyBawa, OOHOCHO Aanu
Oune npeB3eMEHU CcuTe HEeOoNXOoOHW MEpPKM 3apaauv  M3BpLIYBahE Ha
cnyx6eHoTo AejcTBMe, Na BO CMUCIA Ha Toa 1 Aa ynotpebune dusmnyka cuna
M_Oann BO KOHKPETHMOT CNnyyaj Moxe aa craHe 360p 3a npekyMepHa
ynotpeba Ha usnyka cuna, a co _Toa U MpeyvyekopyBawe Ha HUBHUTE
OB/1acTyBaH-a.

CTopeHuTe cywTecTBeHW nosBpean MmaaT AOMPUHOC 3a MOrpeLuHo u
HeLenocHO yTBpAeHa hakTuyka coctojba, a nopaau Koe HELTO He MOoXe Aa
ce ucnuta HUTY npasunHata npumeHa Ha K3, na 3atoa cnegysawe ga
npBOCTENEHAaTa npecyaa Bo obxaneHuTe OenoBu Ce YKMHE U NpeaMeToT BO
OBOj e BpaTu Ha NPBOCTENEHNOT Cy, Ha MOBTOPHO Cyaere

X

-OcHoBaHN ce xanbeHute HaBOAM Ha TYXMTENOT 3a CTOpeHa
CylITeCTBEHa noBpefa Ha oapeabuTe Ha KpuBMYHATa noctanka og u4n.355
ct.1 1.7 op 3KI,_6uaejkm nNpBOCTENEHUOT CyA HAMNOMHO HE 0 peLuunn
npeameToT Ha o6BUHEHMETO. MMEHO, CO NOAHECEHMOT WM Ha [MNaBHUOT
npeTpec M3MeHeT U [ononHeT ob6BuHUTENEH akT, obBuHeTMoT M. C., mery
ApyroTo, ce o6BMHYBa 1 3a Toa Aeka Ha aeH 23.09.2008 rogmnHa okony 22,00
yacoT npen ceHgpuyaparta “[.“ Bo C. H., og npeTxogHO HabaBeHMOT CUPOB
ONUYM KaTpaH UCUTHWUN W NpenakyBan ABe nakyBawa W Toa egHoTo oA 3,1
rpam, a gpyroto og 0,02 rpama n UctTuTe HEOBMACTEHO 3apagu npodaxba rm
Ap>xen u Toa egHOTO NakyBake BO HErouoT Lien, a Apyroto nakyesawe ofg 3,1
rpama BO CKpun BO 3agHOTO ceauwTte Ha NMB“3actaBa 128“ co per.6p.LUT-
188-P® concteeHoT 1 ynpasyBaHo og M. . og . MeryToa, 3a oBa fejctBue
Ha OOBMHETMOT MpPBOCTENEHMOT CyA BOOMWTO HEe Cce MNpou3HEeNn Cco
npBocTeneHara npecyaa.

Op pgpyra cTtpaHa, TOj ce 0OGBWHYBa 33 CTOPEHW ABE NPOAOIKEHMU
KPUBUYHM dena 1 Toa “HeBnacteHo Npon3BOACTBO M NYLUTaHE BO NMPOMET Ha
HapPKOTUYHW APOrn, NCUXOTPOMNHU CyNCTaHuMm 1 npekypcopu” og yn.215 cr.1
B.B.cO un.45 on K3 u “OB0o3MOXyBawe Ha ynotpeba HapkoTU4HWU Aporn‘ on
yn.216 ct.1 B.B.CO 4n.45 oa K3, gogeka co npBocTeneHata npecyna Toj e
OrnaceH 3a BMHOBEH CaMO 3a €4HO MPOAOIMKEHO KPUBWUYHO Oeno
‘HeoBnacteHo Npon3BOACTBO WM MyLITake€ BO MPOMET Ha HAPKOTUYHWU OPOrH,
NCUXOTPOMNHU _cyncTaHumm n npekypcopu” on yun.215 cr.1 oo K3. [llorope
ONULLIAHOTO AejcTBMEe Ha 06BMHETMOT BO 0Opa3noXeHMeTo Ha NpBocTeneHaTa
npecyga BOOMNWTO He e ondaTteHo, OAHOCHO 3a UCTOTO MPBOCTENEHUOT Cyf
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He ce npousHen. CoO Toa NPBOCTEMEHMOT CyA HAMoSIHO He o peLwnn
npegmMeToTr Ha OOBMHEHMETO M CO Toa € CTOpeHa Mnorope HaBedeHaTa
cywTecTBeHa nospeaa Ha nocrankaTta.

OBaa cTopeHa cyluTecTBeHa nospena Ha nocrankata e of BfivjaHue n
3a (phakTmykata coctojba, Koja WTO BO OBOj AeNn He e yTBpAaeHa, duaejku
NPBOCTENEHMOT CyA HEMPOWU3HECYBajKU Ce 3a OBa OejcTBME Ha OOBMHETUOT,
BO TOj AeS1 U He M yTBpAun pewmnTeniHite doakTu, Kako U camMoTo Npe3emMeHo
AejctBne Ha 06BUHETMOT BO M3BPLUYBAHETO HA OBa KPMBUYHO AENO.

OcHoBaHM ce n xanbeHuTe HaBOAW Ha TYXMUTENOT 3a noBpeda Ha
KpUBUYHNOT 3aKOHWMK. BO KOHKPETHMOT Ccry4vaj, Kako wWTo npudpaTtun
NPBOCTENEHMOT CyA, He ce paboTu 3a WUCTOPOAHWM KPWUBMYHW dena cnopen
un.45 cr.2 n c1.3 o K3, buaejkm gejctBujaTa BO U3BPLUYBaHE€TO Ha OBUE
KpuBn4HM fena, “‘HeoBnacTteHO Mpou3BOACTBO M NywTake BO MPOMET Ha
HapPKOTUYHW OPOru, NCUXOTPOMHU CYNCTaHLMK U npekypcopu” og 4n.215 ct.1 un
“OB0o3MOXyBake Ha ynotpeba HapkoTu4HM gporn” og un.216 ct.1 og K3, He
Ce WCTOBETHM, TME He Ce OA4 WCTa npaBHa Hopma, TyKy ce paboTu 3a
pasnuyHa kBanudukaumja Ha oBMe KPUBUYHM Aera, Na 3a CeKoe 0 HUB MOXe
Aa ce pabotn camo 3a ABe NPOAOIPKEHN KPUBUMYHW Aena cnopep yn.45 cr.1
oa K3, a He cnopepf yn.45 ct1.2 n ¢T1.3 o K3.

X

-MpBocTeneHnoT cyn o wu3BeOeHUTe [OoKa3u Halon geka He ce
AOKaxano ga obBMHeTUTE ro cTopune KpMBMYHOTO Aeno “TenecHa noepeaa
no 4n.130 ct.1 og K3 npama owTteTteHnoT B. A. Ha Ha4yMH Kako LWTO €
noapo6bHO onuwaHo BO uU3pekata Ha nNpBocTeneHarta npecyaa npudakajkm rm
onbpaHnte Ha OOBMHETUTE M CBegoUMTE KOW CBefoyerie BO KOPUCT Ha
06BUHETUTE - AeKa MCTUTE ro HemMaaT (U3NYKM HanagHaTo MNpPUBATHUOT
TYXWUTEN, @ He MY NOKNOHWN Bepba Ha NPUBATHUOT TYXKUTEN U Ha NUCMEHWOT
JoKka3 - JIeKkapcKOTO YyBepeHue, Kako W Ha cBefdokoT b. nopagu wto
yTBpAeHaTa dakTnyka cocTojba ce goBenyBa nog CEPMO3HO COMHEHME, a CO
TOa 1 NpaBunHaTa npumMmeHa Ha K3.

MmeHo npBocTeneHunoT cyn i npudaTtun oabpaHute Ha obBUHETUTE
Aeka u3nYKM He ro HanagHane TyXuTenoT, ga Toj 6un noa AejcTBO Ha
ankoxors, Aa UCTMOT MM HanagHan ob6BMHETUTE, a He OBPaTHO Kako LWITO € BO
npuBaTtHaTa Tyx6a 1 ga Toj noBpeauTe M 3agobun o narakeTo Ha 3amjaTa,
ouaejkn 6un nmjaH, a O6uMNo Ha pameH TepeH. Bo noTkpena Ha
ocnoboguTenHaTta npecyga NpBOCTENEHMOT CyA MM 3en Kako BEpPOLOCTOjHM
nckasuTe Ha ceegounte B. J., I. H. n Jb. C. kou ja noTBpagune ogbpaHaTta Ha
06GBUHETUTE - OeKa UCTUTE He To (PU3NYKM HanagHane OWTEeTEeHNOT TYKy TOj
ce nospeun narajkn Ha 3amjaTta.

Merytoa Baka yTBpAeHaTa bakTudka coctojba ce gosenyBa nopg
CEPUO3HO COMEHeHMe, a nped ce nopagu WUCKasoT Ha OLWTETEHUOT U
NPUITOXXEHOTO NEKApCKO YBEPEHNE CO KOHCTaTMpaHWUTE TerecHU noBpean Ha
MMe Ha OLUTETEHUOT.

X

-OBOj cya ucnuTyBajkun ja obxaneHaTa npecyga BoO cmmucna Ha yn. 393
ogq 3KIM u no cnyxbeHa [OMKHOCT BHUMMaBajkM [dann ce CTOPEHMU
CYLUTECTBEHM NOBpean Ha oapendbuTe Ha KpuBMYHATaA NocTanka o yneH 381
ctaB 1 Toukn og 1, 5, 6, 8 o 11 og 3KI1, Hajge oeka BO KOHKPETHUOT Cry4ya;j
NPBOCTENEHMOT Cy4 NpU OOHECyBaweTO Ha nobuBaHaTa oanyka CTopun
CylITeCTBEHa noBpeda Ha oapeabuTe Ha KpvBMYHaTa nocrtanka o un. 381
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ct.1 1. 11 on 3KI1.

CTtopeHaTa cylwiTecTBeHa noBpeaa ce COCTOM BO Toa LUTO u3pekarta Ha
obGxaneHata npecyga e Hepasbupnuea, a BO nobuBHaTa npecyga He ce
HaBedeHW NPUYMHUTE 3a PELUNTENHUTE aKTW.

Cnopen cogpkvHata Ha u3pekaTa Ha obxaneHata npecyaa
OGBMHETNOT € BMHOBEH AeKa MPUMWI KakO BUCTUHCKW, NaxHu napw (egHa
GaHkHOTa BO anoeHnm of 200 eBpa) M Taka NpuMMeHaTa naxHa napa,
KpUTMYHaTa BeYyep ja MnywTun BO ONTEK Ha HayiMH YTBpPAEH BO
o6pa3noxeHMeTo Ha npBocTeneHaTa npecyga. Bo m3pekata Ha npecypara
NPBOCTENEHMOT Cya HE HaBen U He npeumrsmpan no kou obenexja nylwteHarta
naxHa 6aHKHOTa BO ONTEK Ce pasnukyBa O OpUrMHanHata TakBa 6aHKHOTa,
LUTO ja 4YMHM u3pekaTa Ha npecyaoata Hepas3bupnuvea, a _camarta _npecyaa
HenogobHa 3a UCMUTYBAH-E.

X

-OcHoBaHM ce xanbeHuTe HaBoAM Ha obBMHeTaTa neka
NPBOCTENEHMOT Cy4 MNPU pellaBaHeTO Ha OBOj KPMBUYEH NpegMeT CTopun
CYLUTECTBEHM noBpean Ha oppeabute og un. 381 cr.2 B.B. cO un. 395 oA
3KlN(npeuncrteH TekcT), Guaejkm BO KOHKPETHMOT cnyvaj e noBpefeH
npuHUMnoT reformacio in peius. imeHo, o yBugoT BO cnucuTte Ha NpegMeToT
ce KOHcTaTupa geka obsuHeTaTa co npecyaa Ha OcHoBeH cya LTun K.6p.
490/08 oa 23.06.2009 roguHa 6una ornaceHa 3a BMHOBHA 3a KPUBUYHO O€N0
“‘Hennakawe mn3gpwka“ og yn. 202 ct.1 oa K3, 3a koe kpuBu4YHO geno u 6una
n3peyeHa ycrioBHa ocyda co Koja u buna yTBpAaeHa KasHa 3aTBOp BO Tpaewe
o[, LeCT Meceum Koja Ka3Ha HemMa fa ce M3BpLUM JOKOSMKY o6BUHETaTa BO POK
o[, eQHa rogmHa He CTopy HOBO KpmBMYHO geno. OBaa npecyaa no xanba Ha
ob6BuHeTaTa Guna yknHata co peweHne Ha AnenauynoHunot cyg Bo LUTtun KXK-
531/09 og 21.12.2009 rogmHa.

lMocTanyBajky NO Hanpeg HaBedeHOTO pelleHne Ha O0BOj cya,
NPBOCTENEHMOT CyA4 MO OApXaH rnaBeH MpeTpec U crnpoBedeHa [oKa3Ha
nocTanka, co HanagHaTtaTa npecyaa K.6p. 34/2010 oa 17.11.2010 roguHa,
noBTOpHO ob6BMHETATa ja ornacun 3a BWHOBHA 3a KPUMBUYHO [€eno
“‘Hennakawe nagpwka“ og yun. 202 ct.1 og K3 1 nspekon ycrnosHa ocyaa co
Koja U yTBpAWUN Ka3Ha 3aTBOP BO Tpaewe Of LeCT Meceun Koja kasHa Hema
Aa ce M3BpLUM AOKONKY obBMHETaTa BO POK OA e4Ha roguHa He CTOpwu HOBO
KPMBMYHO [OeNno, HO Mokpaj oBaa oOBpCka KOH YycnoBHata ocyaa
NPBOCTENEHMOT Ccy[d Ha obBMHETaTa WM CTaBWM _YLWITE [ABa [OOMNONHUTENHU
YCNoBWM K Toa: “n OOKOSMIKY ja NnaTu gocneaHaTa, a HennateHa u3gplika 3a
nepuogotr oa 16.06.2007 roguHa go 17.11.2010 roavHa 3a Hej3vMHaTa
MarnofieTHa Kepka Bo BkyneH usHoc og 82.000,00 aeHapwu Bo pok oa 90 aeHa
No NPaBOCUMHOCTA, KAKO M AOKOMNKY BO MOHWHA YPEOHO ja nnaka uagplikara‘.
OTTyka npowusneryBa geka u nokpaj Toa LITO BO KOHKPETHUOT cnydaj xanba
O6una m3jaBeHa camMoO BO KOPUCT Ha obGBMHETaTa, NPBOCTEMNEHMOT Ccyn npwu
NMOBTOPHOTO CyAewe co obxaneHata npecyda ja uamMeHun npecygaTta Ha
lWwTeTa Ha obBMHETaTa MO OAHOC Ha KpMBMYHATa CaHKUMja CO Toa LWTO CO
yCcrioBHaTa OCy[da Kako LUTO € Beke Mnorope HaBedeHO, MoKpaj OCHOBHUOT
ycrnoB ‘geka yTBpAeHaTa KasHa 3aTBOp BO Tpaewe o LeCT Meceun Hema aa
Cce M3BpLIM OO0KOMKY oObBMHETaTa BO pPOK OA4 edHa rogvHa He CTOpU HOBO
KPUBUYHO [Oeno“, npBOCTENEHUOT Cyd W CTaBun ywTe OBe LOMOSHUTESTHU
o6BpckM 3a fa He Buae n3BpLIeHa yTBpAeHaTa ka3Ha 3aTBOP BO Tpaewe o[
LeCT MeceLu 1 Toa OOKOJSIKY ja nraTu cracaHaTa, a He nrateHa usgpluka 3a
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HejsaMHaTa manoneTHa Kepka BO m3Hoc og 82.000,00 geHapw 1 OOKOSKY BO
noHWHa ja nnaka msgpwkaTta. Co TakBOTO nocTanyBake Mpu MOBTOPHOTO
cyoewe MnoBeKke Of OuYurnegHo e Aeka NPBOCTENEHUOT Cyh O noBpeaun
npUHUUNOT reformacio in peius, ogHOCHO Ha wWTeTa Ha obBuHeTaTa ja
M3MEHUN npBoCTeneHaTta npecyda MO OOHOC Ha KpMBMYHATa CaHKuumja no
YKMHYBah-€TO Ha NpBaTa npecyaa

X

-Mo oueHa Ha o0BOj cyn yTBpAeHaTa dakTudka cocTtojba BO
obGxaneHata npecyja e norpelHa u HeuenocHa. MImMeHo of uv3BegeHuTe
AOKa3n NPBOCTENEHNOT CyA YyTBPAWUN AeKa He ce JoKaxano aeka o6BUHETMOT
ro CTOpWUN KPMBMYHOTO Aeno 3a koe e Oo6BWHEeT, OAHOCHO Adeka Hema
NMPUYMHCKO-NOCNEeANYHa BpCKka nomery HeroBute OejcTBuja M xaBapujaTa Ha
MEeXaHM3MOT Ha NMATOT, Kako NpPUYMHa 3a NagoT Ha UCTOUT N 3a0006MBaHETO
Ha noBpeauTe Ha OWTEeTEHUTE BO KPMBMYHO-MPABHUOT HacCTaH, AeKka Hema
Kay3anuTteT nomery aejctBujata Ha OGBMHETUOT M KOHKpeTHaTa OnacHOCT -
onacHaTa cuTyauuja, XxaBapujaTa Ha NMATOT U HErOBUOT Naga.

MpBOCTENEHNOT CyA OO WCKA30T M OA4 HAo4OT U MUCNEHETO Ha
BELUTOTO Nuue yTBpAMN AeKa NpuyMHa 3a XxaBapwuja M nagoT Ha nudoT buna
nopagn [fejcTByBak€ Ha HagBOpELIHA MexaHuyka cuna, OAHOCHO
BepojaTHOCTa Aa npuymMHa 3a NagoT Ha NUATOT Aa e o4 npeonToBapeHocTa
Aa e MHory mana.

3a npaBunHO yTBpAyBake Ha HAaBOAUTE BO HAOAOT HA BELUTOTO fuLeE,
3a NpaBuUIHO YTBpAYyBawe YyTBpAYBake€ Ha MpuYMHATa 3a HanykHyBawe Ha
NnosmKaBOT Ha pPeayKTopoT 6Guno noTpebHO HEenocpeaHO COCNyLlyBawe Ha
BELUTOTO NULIEe Ha MMaBHUOT NpeTpec 1 Npu Toa UCTOT Aa Aafde objacHyBane
M_TOYHO MWUCINEHE 3a HAYMHOT Ha HacTaHyBake Ha [edekToT Ha
NpeaMEeTHUOT NMOSPKaB, Ha KOj HAYMH € AOWII0 A0 NyKakwe Ha UCTUOT, Aanun co
OVPEKTHO AenyBawe Ha MOMmKaBOT CO MexaHMYKa cuia unv nopagu apyru
dakTopu.

MpBocTeneHNOT cya npudakajku ro KOHTPAOMKTOPHOTO W HejacHo
BELUTA4YeH-e Ha BELUTOTO NUUE Kako [OKa3, MorpewHo yTBpAW OeKka He ce
AOKaxano aeka 06BMHETMOT ro CTOPWI KPMBUYHOTO AENO 3a Koe € 06BUHET, a
UMajkn ro Nnpeasuag oakToT, KOj € KOHCTaTMpaH 1 o caMOTO BELUTO nuue geka
OGBMHETMOT 3@ MOHTMPaHMOT uUT He pacnonaran Cco TexHuUYka
OOKYMEeHTaumja Cco nsBeayBawe€ Ha KOHCTPYKLMjaTa Ha NUGTOT, COCTaBHUTE
OENOBMN KOW BrieryBaaT BO KOHCTpyKUMjaTa Ha AMTOT, ANMEH3UUTE Ha
IMdOT, HOCMBOCTA Ha WMCTUOT, KakO W APYrM OKOMHOCTM of obnacra Ha
6e3begHocTa npu ynotpebata Ha NMdOT, Kako U [eka HemMa HanpaBeHo
TEXHWYKM MpUMeM M HemMa [03BOoSfia 04 OBflacTeH opraH 3a ynoTtpeba Ha
nndaroT.

Mopagn norpewHo yTBpAaeHaTa akTuika CcocTojba norpewHo e
NpUMMEHeTO MaTepujanHOTO NpaBo, Nopaau WTOo crneayeBalle na ce xanbaTta
yBaXv W npecygata ykuHe W npegmeToT BpaTU Ha NPBOCTENEHWOT Cya Ha
NMOBTOPHO CyAeH-E€.

X

-Co ornen geka obBBMHETMOT Hermpa Aeka ro MMa W3BpLUEHO OBa
KPUBUYHO [ero, OQHOCHO [JeKa Ha KpuTuyHaTa HOK TOj MMa BreryBaHoO BO
KykaTa Ha OWITEeTeHWTe M Oeka o4 Tamy TOoj I'M MMa 3eMeHO npeameTuTe
HaBe[eHV BO NpBOCTeneHaTa npecyna, a Apyry Aokasu 3a Toa He nocTojarT,
HATY YCMEHW HUTY NaK MaTepujanHK, ce MnocTaByBa MNpallaweTo Aanu
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06BMHETUOT Mo MMa U3BPLUEHO OBa KpPUBMYHO Aeno. Kako eavHCTBeH gokas
nNpBOCTENEHMOT Ccya ro npudartun pasroBOpOT MpeKky HaBedeHaTa CuUM
KapTudka, Koja TOj ja Kynun, CO npeTnnaTHUYKM 6poj ...... , HO Tnpeky
HaBegeHnot MIMEW 6poj koj 3aBpwyBa co 6pojot 0, cnopen n3BecTneTo Ha
BWIM onepaTopoT, gogeka o6BUHETUOT ce 06BMHYBA U € OrnaceH 3a BUHOBEH

co npeocTeneHaTa npecyaa geka MIMEW 6pojot Ha TenedoHoT “H....“ ... e
co uctmotr UMEW 6poj, HO Koj 3aBpLuyBa co 6pojoT 7. U cnopeq AocTtaBeHaTa
petanHa nucta of T-mobune, npeky TenedoHCKM 6poj ...... , Koj 6un

COMCTBEHOCT Ha owTeTeHnoT T., e pasroBapaHo npeky MMEW co nctnot 6po;j
KOj 3aBpLlyBa co nocnegHata 6pojka 0, a He co 6poj 7.

Op ceTo oBa npouaneryBa geka o6BMHETMOT ce 06BUHYBA U € OrfaceH
3a BMHOBEH [eKa Of OLTETEHNOT ro MMa o43eMeHO OBOj MObuneH TenedoH *
H.“ ... co MMEW 6poj WwTo 3aBpLiyBa co 7, Mako crnopen U3BedeHuUTe AoKasun
TOj CO HeroBaTa CUM KapTuUyka pasroBapasn BO TenedoHCKM onepaTtop co
MMEMW 6poj wito 3aBpuiyBa co bpojkata 0.

X

-OcHoBaHM ce xanbeHuTe HaBoAW Ha O0OOBMHETUOT neka
NPBOCTENEHMOT Cy4 NPU pellaBaHeTO Ha OBOj KPMBUMYEH NpeaMeT CTopun
CylTeCcTBEHM noBpean Ha ogpenbute oa un. 381 cr.1 1.11 og 3KIl
(npeuncteH TekcT), Owupgejkm npBoOCcTeneHata npecyga €  HejacHa,
Hepasbupnuea, BO 06pa3noXXeHNMETO Ha NpecyaaTta He ce HaBe4eHU AOBOSHO
NPUYNHKU 3a pelunTenHuTe akTn o4 edHa cTpaHa, o4 Apyra nak HaBegeHuTe
NPUYNHN Ce HejaCHU U BO 3HaYuTenHa Mepa NpPoTMBPEYHU CO COApXUHAaTa Ha
N3BedeHNTE JOKa3N.

BakBaTta m3peka Ha npecygata He Haofa noTkpena BO yTBpAeHaTa
dakTnyka cocTtojba of  MPBOCTENEHUOT Cyd Kako M BO MNPUYUHUTE Ha
npecynata._CocemMa e HejacHO KOW ce Tue [ejcTBuja LITO OlTEeTeHUuTe
cnyxbeHn nuua v npes3ene 3a YyBah€ Ha jaBHMOT ped M MUp, a Npu Koe
BpLleHw-€ Aa bune HanagHatu o 00BMHETUTE.

Ceto norope _HaBegeHo yKa)KyBa _[eka _cnyxbeHute nuua
nocranyesane CnpoTMBHO Ha oapeabute on 3akoHOT 33 nonvuujia u
[MpaBUNHUKOT 3@ HAYMHOT 33 BpLUEH-€ Ha NONMLUUCKNTE paboTu nopagu LTo
OBME HUBHU dejcTBUja He MoXaT Aa gobujat TpeTmaH Ha 06jeKkT Ha 3awTuTa
Ha KpMBMYHOTO Aeno «Hanag Bp3 cnyk6eHo nuue npu Bpliese pabotu Ha
0e3begHocTa»no yn «4n.383 cr1.2 B.B.CT.1 1 B.B.4N.22» oa KS.

Mopagn cuTe oBuWe peneBaHTHU (PaKTU KOU HEe Ce CO CUTyYpHOCT
yTBpOEHM O CTpaHa Ha MPBOCTENEHWOT Cyd ce AoBedyBa Mof COMHEHWe
Aann e uenocHo yteBpaeHa akTuykata cocTtojba,a co Toa M npaBuiHaTa
npumMeHa Ha K3 nopagu WTO OBOj CyA oAsfly4u npBOCTeneHaTa npecyia aa ja
YKMHE U NnpeaMeToT BpaTu Ha NMPBOCTENEHNOT Cy Ha NOBTOPHO CyAeHe.

X

-Bo K3 He e nponuviuaH npuBunernpaH oonuk Ha LlapuHcka namama og
yn.278-a, kora uW30erHyBakeTO Ha LENOCHO WM _AeNyMHO Nnakake Ha
LLapUHCKM JaBayku 1 gaHoum e oa nomana speaHoct (4n.122 ¢1.33 og K3), Ho
camMo e nponulHaH OCHOBHMOT OOMMK Ha KpuBMYHOTO Aeno “LlapuHcka
namama“, Kage Kako enemMeHT Ha oBa aeno ce bapa m3berHararta uapuHa u
ApyruTe LapuHCKN gaBadvku ga buae o noronema BpegHocT (4n.122 ¢r.34), a
BO CT.2 1 CT.3 ce nponuwaHu notewkute obnmun. Npema T0a 3a Aa NocTou
KpuBu4HoTO Aeno “LlapuHcka namama“ og ct.1 Ha un.278-a og K3 HyXHo e aa
ce paboTn 3a eOHOKpaTHO AejcTBME Ha MpeHecyBawe CTOKa of noronema
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BpPeaHOCT, a 3a Ada MOoCToM MPOAOIMKEHO KpMBMYHO Aeno Ha LlapuHckata
namama og 4n.278-a B.B.co 4n.45 og K3, notpebHo € cekoe ogaenHo
aejctBue ga m ucnonHyea obenexjata Ha LlapuHckaTa uamama cnopepg
M3HOCOT Ha 3aTaeHaTa LapuHa W OpYyruTe LapuUHCKM AaBadkM CO 3aKOHOT
onpegeneH Kako YCroB 3a MocToerwe Ha fenoto. Kaj npooosmkeHOoTO Aerno
AaejctBnjata Tpeba ga ce CTOpPEHN egHO Mo ApYro BO KOHTUHYUTET NPEKMHYBaH
CO KpaTKM BPEMEHCKM MWHTepBanM BO paMKUTE Ha pasymMHa BpeEMEHCKa
aucTaHua.

Cnopen v3HeCceHOTO Kora ce aHanusaupaaT [fejcTBujaTa 3a Kou ce
o6BUHYBa obBMHETaTa, NO OLEHa Ha OBOj Cy4 NpoM3neryBa 1 Co NpaBo Ha Toa
yKaxyBa W XanutenoTt feka BO pfejctBujaTa npesemeHn Ha 05.03.2007,
12.11.2007, 08.04.2008 roa., 11.09.2008 roa., 11.09.2008 rog. n 17.11.2008
rof. He ce coap)XaHW eneMeHTUTe Ha OCHOBHOTO KpMBMYHO Aeno “LlapuHcka
namama“ og 4yn.278-a og K3, 6uaejku ro Hema enemMeHTOT Ha ,Mnorosema
BpeaHOCT". IMEHO ako ce 3eme BO NpeaBua Aeka npoceyHaTa HeTo nrarta Bo
2007 rog. 6una 14.584,00 aeHapu x 5 npocedHn nnatm = 72.920,00 aeHapu n
Bo 2008 rog. npoceyHaTa HeTo nnata 16.090,00 geHapu X 5 npoceyHn nNnaTu
= 80.450,00 pgeHapw, Toraw jacHO npowuarneryBa [Jeka BpegHOCTa Ha
HennaTteHaTta uapvHa 1 gpyrute gaesadku 6mna kako wro cnegu: 05.03.2007
roq . =20.467,00 geHapun, Ha 12.11.2007 rog. = 46.662,00 geHapu, Ha
08.04.2008 roa., = 19.271,00 pgeHapu Ha 11.09.2008 rog. = 2.2.238,00
aeHapu, Ha 11.09.2008 roag. = 62.547,00 geHapu 1 Ha 17.11.2008 rog. =
36.092,00 peHapu ,jacHO npowusnierysa p[eka cuTe W3HOCKM Ce ucnog
HaBedeHNTE M3HOCK LUTO NpecTaByBaaT noronema BpeaHocT n Bo 2007 n BO
2008 rog., WTO 3HauM geka yTBpaeHaTa dpakTuyka coctojba of cTpaHa Ha
NPBOCTENEHMOT CyA BO TOj AN € NOrpeLLHo yTBpAeHa.

[MpBocTeneHnoT cyad ro nospeaun 1 K3 kora BOOMLWITO He oanyvyBarn
HWUTU MO MNPWjaBEHOTO OLUTETHO rnobapyBawe OO MNPEecTaBHUKOT Ha
LlapuHckata ynpaBa Ha PM 1. B., kOj jacHO Ha npeTpecoT npeg cyaot
MCTakHan owTeTHO nobapyBakwe npema o6BMHETUTE BO M3HOC of 627.976,00
AeHapu, buaejkn co nsberHyBaweTo Ha Nnakakwe Ha LapuHaTta v gpyrurte
LApPUHCKN AaBadvku e owTeTeH byueToT Ha PM, HUTK nak cygoT rm u3Ben Kako
AOKa3 u3rotBeHuTe peweHunja of LlapuHckaTta ynpaBa 3a AOMOMHUTESNHA
HannaTta Ha LapWvHCKUOT AONr, HUTKM Nak CydoT ja oAasen T.e. KOoHdumcKyBan
npubaeseHaTta MMOTHA KOPUCT of OOBMHETUTE, Mako OuMn OOMKeH Toa Aa ro
cTopwu cornacHo ogpenodurte og K3.

X

-MoBpeneH e K3 Bo kopuct Ha obBuHeTuTe - 4n.356 1.1 oa 3KI1 . Mo
oLeHa Ha OBOj cyq norpelleH e 3aKkry4yoKOT Ha MPBOCTENEHUOT Cyd Kora u
ABajuaTta obBMHeTM Bp3 ocHoBa Ha 4n.342 1.1 og 3KIM mm ocnoboaysa oa
o6BUHEHNE, Bnaejkn OenoTto 3a Koe ce OOBMHYBaaT He € KPMBMYHO Aeno
cnopep 3aKkoHOT, T.e. Ja BO Npe3eMeHWTe AdejcTBMja Ha ABajuaTa 06BUHETU
HemMano eneMeHTM Ha KPUBMYHOTO Aeno 3a koe ce 06BMHyBaaT, HO Aa
HUBHUTE Npe3eMeHu OejcTBuja npecTtaByBasie NpekpLIok og un. 38 ct.3 n 4 u
4yn.39, a ka3HuB No 4n.76 oa 3akoHoT 3a wymuTte (CnyxbeH BecHuK Ha PM
6p.47/97 og 19.09.1997 ron), oBa of NpuYMHA LITO BO CNyyaj HA MOEHTUYHOCT
noMery NpekpLUIoK U KPUBUYHO eSO pasrpaHndyBaH€TO Ce BPLUM BP3 OCHOBA
Ha MHTEH3UTETOT Ha OMNLWITECTBEHAaTa ONacHOCT Ha AejctBujaTa. [lejcTBujaTta
WTO ce oA nomana WUnu npoceyHa onTeCcTBEHa ONacHOCT MpeTcTraByBaaT
NPEeKPLUOK, a AejCTBUjaTa Co norosiemMa onwTecTBEHa ONAaCHOCT NpecTtaByBaar
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KpMBUYHO Oeno. Bo KOHKpeTHMOT npeamMmeT oOBMHETUTE ce ToBapaT Aeka Co
npeB3eMeHUTEe MNPOTMBMNPaBHW AejCTBMja Npegv3Bukane nororemMa MMOTHa
wTeTa Ha owTeTeHnTe BO BUCKMHaA of 175.217,00 aeHapu. Bo un.122 cT. 26
on K3 e ogpeneHo wTto ce nogpas3bupa nog nouMmoT ,norofieMa MMoTHa
wreta“ - Kora WTEeTHUTE Nocrneanum ro HaaMMHyBaaT U3HOCOT 04 5 NPOCceYHOo
ncnnaTeHn mMeceyHn Heto nnatm Bo PM BO BpeMeTO Ha M3BpLUYBaH-ETO Ha
aenoto (Bo 2008 roa. HeTo ucnnateHa meceyHa nnata e 16.090,00 geHapu X
5 =80.450,00 geHapn).

X
-OcHoBaHN ce XanbeHuTe HaBOAM Ha KanUTENoT MO OCHOBOT Ha
CTOpPEHM cyLuTecTBeHn noBpean Ha ogpeabute og 3Kl Bo cmucna Ha un. 381
ct.1 1.11 opg 3KI1 (Mpeuncren TekcT), Guaejkn nspekata Ha npecygarta BO
HEej3BMHNOT BTOP Aen No ogHOC Ha o6BUMHETMOT - owTeTeHnoT 3. P oa LU, 3a
KpuB4HO geno oa un. 142 cr.2 og K3, 3a koe kpmBn4yHo geno 3 e ocnoboaeH
of, 06BMHEMEe Nnopaan HeJoKaXaHOCT € HejacHa, Hepa3bupnvea, NPOTUBPEYHA
Ha camaTa cebe cu KakO M Ha cogpXuHaTa Ha M3BedeHUTe Ookasn npen
NPBOCTENEHMNOT CyA.
Mpn BakBa cocTojba Ha paboTuTe, KOra of BewTuTe Nnuua ce UsHecyBaaT
NnoBeKe MOXHW Ha4YMHM Ha CTEeKHyBawe CO OBaa Tellka TerecHa nospega, a
NPBOCTENEHMOT cya NpudaTnn eaeH og MOXHTME HaYvMHW, yaoap Ha uBmuaTta
on crteneHnumte, 6e3 ga yTBpAyBa Adanw noTojaT nocreguum o Toa -
XeMaTOM Ha KoXaTa, 3a OBOj Cy[, OCTaHyBa HejaCHO Ha4YMHOT Kako e HaHeceHa
OBaa TellKka TeriecHa nospeda, ganu MocTojaT MOXHW nocnegvum of Toa,
nopagn Kou npuymMHM 6uno NoTpedbHo MeaMUMHCKO BellTayvyewe 04 CTpydHa
MeaMUMHCKa yCTaHOBa 3a YTBpAyBakwe Ha ropHute daktu. lNpBocTeneHaTa
npecyga He CcoapXu AOBOMHO MNPUYUHM 3a pewmnTernHu daktu, Kou ga
ynatyBaaT Ha CUIypeH 3aKry4yoK AeKa Ha OWTETEHUNOT - 06BUHETMOT 1 He my
Ce HaHeCeHM noBeKke TenecHn noBpean, CO (U3MYKM Hanag W Cco
npesemeHunTe gejctemja og P 3 Bo nonuumckata ctaHuua, getanHo onuwiaHu
BO ocrnoboguTenHuoT Aen o npecyaara, Bo CT.2 o4 ucrarta.

OcHoBaHu ce xanbeHuTe HaBOOAWM Ha XanuTenoT MO OCHOBOT Ha

norpeLlHa n HeNOTNOMHO YTBPAEHa hakTnyka cocTojba.
X

-OcHoBaHn ce xanbeHuTe HaBoAM Ha OOBMHETUTE WCTaKHaATM CO
nogHeceHaTa anba Aga NpBOCTENEHUOT Cyd CTOPWUIT CyLUTECTBEHWN NOBpeau
Ha oapenbute oa 3KI. Bo KOHKPETHMOT criyyaj Nno Haorake Ha OBOj CyA
NPBOCTENEHMOT CyA CTOPWUI cyluTecTBeHa noepena Ha ogpendute oa 3Kl Bo
cmucna Ha yn. 381 cr.1 1.11 og 3KI1, nspekara Ha npecygara no ogHOC Ha
KpMBUYHOTO feno “HesakoHuTa ekcnnoTauunja Ha MUHepanHu CypoBuUHKM “ oA
yn.255-a c1.1 og K3, 3a Koe ce ToBapu u € ornaceH 3a BUHOBEH OOBMHETMOT
P. X. og W., e HejacHa n Hepa3bupnuea,

MIMeHO o4 3aKOHCKOTO OuTMe Ha KpUBUYHOTO geno “HesakoHuTta
ekcnnoTauvja _Ha MuHepanHu cypoBuHM® oa 4n.255-a ctr.1 oa K3, e oA
OnaHkeTHa Npupoda M o4 TWe MPUYMHM BO M3pekaTa Ha npecygata He e
HaBedeH MaTepujanHUOT 3aKOH OAHOCHO chnope Koj uYneH oA 3akoHOT 3a
MUHEpPAaNHUTE CYPOBMHU, NCKONYBaH-€TO Ha NPEAMETHMOT NECOK U Yakals Kako
M_crnopen Koja 3akoHcka ogpeaba e notpebHO 3a Toa ga ce noceayea
003BONa UK KoHLLecHja 3a ekcnioaTauuia.

lMokpaj Toa, NMPBOCTENEHUOT CyA CTOPWUST CyluTecTBeHa noBpeda Ha
ognpenbute og 3KIM Bo cmucna Ha un. 381 ct.1 1.11 oa 3KI, Guaejkm
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n3pekata npBoOCTeneHaTa npecygata cornacHo 4n.225-a cr.4 og K3 of
obsuHeTMoT X. P. ce ogsemeHn BO kopucT Ha PM,-1-egeH TpakTtop mapka
“Macej Peprycon” co 6poj Ha wacnja SHMDY .... co peructepckm 6poj LUT-...-
BJ1 n 1-egHa TpakTopcka PeprycoHcka npukonuua Tun Empo K., n necokoT Bo
KonuumnHa of 1,7 m 3, a He e HarnaceHo 4vja concTBeHocT ce uctute. Of
NPUIOXeHUTe U U3BeLeHW A0oKasn npousnerysa geka oasemMeHuTe npegmeTu
Ce COMCTBEHOCT Ha TpeTu nuua, a No OAHOC Ha Toa Hema obpasnoxeHue BO
npecypara.
X

-C-lpBoOCTENEHNOT Cya CTOPUN CyLUTECTBEHA NOBpeda Ha nocTankaTa
oa un.355 ct.1 1.11 og 3KI1, 3aToa WTO n3pekaTa Ha nNpecygaTta e HejacHa U
Hepasbupnuea. IMeHo, BO n3pekata Ha npecyara nNpBOCTENEHUOT Cyf HaBen
Jeka obBuHeTUoT 3aegHo co HH nuue oasene Tyrm noaABWMKHWU MpeamMeTn BO
BKynHa BpeaHocTt oa 20.000,00 AeHapu, a noHaTaMy BO NOCNeaHUOT ped o4
u3pekaTa Ha npecyjaTa CTou eka oasesie npeMeTy BO BKYNHA BPeOHOCT 04
30.700,00 geHapu. OBa HelITO M3pekaTa Ha NpBOCTeneHaTa npecyaa ja YnHu
HejacHa n Hepa3bupnuea.

Mo oueHa Ha 0BOj cy OCHOBaHM ce xanbeHnTe HaBoaM 3a NoBpeaa 3a
NpaBoOTO Ha oabpaHa Ha 06BMHETMOT, 3aTao LUTO NPBOCTENEHWUOT Cy[ Mako
NpeTpecoT ro ofpxan BO OTCYCTBO Ha YypeaHO MOBWKAHWUOT OOBUHETUOT
cornacHon 4n.428 crt.4 on 3KIl,cenak no oueHa Ha OBOj cya He 6Gune
UCMONHEeTN YCNOBUTE 3a Cydewe BO OTCYCTBO, O MpUYMHa WITO NPUCYCTBOT
Ha NpeTpecoT Ha 06BUHETUOT M. UTeKako BUII0 HY>KHO, MOroTOBO LUTO HE €
CrpoBeAeHO UCTPaXKHO AejcTBMe BO Koe 0bBMHEeTMOT 6u gan cBoja oabpana,
o4 _Jpyra CTpaHa He MNOCToWM HUTY efeH BepbaneH wnuv martepjaneH [okas
geka obBmHeTnoT M. e u3BpLuMTen Ha AenoTo 3a koe ce ToBapu. MIMeHo Kaj
0BGBUHETNOT HE Ce NPOHAjAEHN yKpadeHUTe NnpeameTn, HUTU NOCTOM AoKa3 Aa
TOj NMpogan wnu gan no 6uno KOj OCHOB Ha ApYyro nvue on YKpageHuTe
npegmeTn, O6BUHETUOT HE € 3aTekHaT Ha fvue MEeCTO, HemMa OUPEKTHU
odyeBMaum kom notepaysaat geka NMB ,0. A.“-xonta 60ja, CONCTBEHOCT Ha
M. C. pa ro ynpaByBan nu4yHo O6BMHETUOT, HUTU cocnylaHuTe ceegoun .
H., .M, [T, 3. H, OVPEKTHO M MpeLuns3Ho He ro NM4HO noTepayBaaT ga BO
BO3MNoTo 6mn obsuHeTMoT M. 3Haum NoO oueHa Ha OBOj Cyd BMHATa 3a OBa
Aeno Ha o6sBuHeTMOT M. ga TOj e cTopuTen Ha OenoTo 3a Koe e OrfiaceH 3a
BMHOBEH Ce CBedyBa Ha NpeTnocTaBka, camo nopagau oakToT LWTo Toj 6un
BO3a4y BO Takcu komnaHujata 15-92 conctBeHocT Ha nuvueto 1. C., koj akT
nak 3a OBOj Cy[ HULUTO He 3Ha4yM KOHKpEeTHa CUIypHOCT BO OTCYCTBO Ha Apyru
KOHKPETHN 1 BEpPOLOCTOjHM LOKa3n Aeka OOBUHETUOT € CTopuTen Ha 4enoTo.
Tokmy nopagn cute OBME MPUYUHWM MO OLEHA Ha OBOj Cyhd HyXXHO 6uno
NnpeTpecoT Aa ce OApXun BO NPUCYCTBO Ha OOBUHETMOT KOj HE € HeagocTaneH
Ha opraHuTe.

X
-Mo Haorawe Ha OBOj cyn NpPBOCTENEHUNOT Cyf CTOpuUN nospena
Ha 4n.381 cT.1 1.11 og 3KI1, 6ugejkn He ce n3BegeHM OOBOMHO OOKa3W Kou
ofaT BO Hacoka 3a yTBpAyBawe Ha pewmtenHute dakty nopagu LwTo
npBOCTENEHAaTa Npecyda € HajacHa, Hepa3bupnuea 1 HEe COOPXMN NPUYUHK 3a
pewnTenHuTe akTtu.
MmeHo, oa cuTe un3BedeHM OoKasnm BO TEKOT Ha npBoOcTeneHarta
rnocTanka Bp3 OCHOBa Ha KOW CydoT ja yTBpAvn daktuykaTa coctojba He
npousnerysa geka 00OBMHETUOT TOKMY BO TOj Nepuod ro CTOpui KpUBUYHOTO
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aeno, ogHOCHO aeka BO nepuogot og 12.12.2008 rognHa go 11.12.2009
roguHa npoOTMBMNPABHO MPUCBOjyBan enekTpuyHa eHeprvja. Bo TekoT Ha
npBoOCTeneHaTta nocrtanka He ce M3BedEeHW OOBOMHO [OKa3u KouM ogaT BO
npaBeL Ha yTBpAyBawe Ha pelumnTenHuTe gakTu u Toa No 0gHOC Ha BPEMETO
Ha CTopyBah€e, OAHOCHO NepuoaoT Ha CTOpyBake Ha KPUBMYHOTO AEn0, Kako
1 NO OAHOC Ha YyTBPAEHUOT U3HOC LITO OOBMHETUOT ro MPUCBOWUI 3a KOj M3HOC
N e 3aJ0/KeH CO NMpBOCTEneHaTa nNpecyda Aa ro HagoMeCTU Ha OLWTETEHOTO
EBH M ECM -KEL C. Umajkn ro Bo npeasua HaBegeHOTO NMPBOCTENEHNOT Cy
MCTO Taka CKOpPO BO LENOCT ja npudpaka npecmeTkata 3a HoBMacTeHa
notpowysadka Ha ECM EBH M, Ho 6e3 nputoa ga ce cnpoBeae BelwTayewe
Ha Taa OKOSTHOCT a Kako Aoka3 Aa ce u3sege w MpaBunHUKOT 3a yCroBu 3a
cHabayBar€e Ha enekTpu4Ha eHepruja.

OBOj cya NCTO Taka KOHCTaTMpa geka NpBOCTENEHNOT Cya He Aan NPUYUHU BO
o6p3noXeHMeTo Ha cBoOjaTa npecyda Kako e YTBpAeHa BpeaHocTa Ha
NPOTBNPaBHO MOTPOLUEHAaTa enekTpuyHa eHeprvja. OBa o4 NPUYMHM LITO
NPBOCTENEHMOT CyA WM NOKpaj Toa LUTO Ha CTpaHa 2 BO 0Opas3noXeHWeTo Ha
HanagHaTaTa npecyda HaBedyBa AeKa OBOj pelumTeneH hakT-BpeaHocTa Ha
NpOTMBNPaBHO NOTpPOLIEHATa €efekTpudYHa eHeprvja, ja yTBpaun opg
3aMMCHUKOT N NpecMeTKaTa U3roTBEHM O CTpaHa Ha OLUTETEHUOT HO, ako ce
BHMMAaTENHO aHanuaupa UCTOTO He MM CoOaPXM CUTE MOTPebHM enemMeHTn 3a
Aa Bp3 OCHOBA Ha HEro ce yTBpAW Hanpen HaBeaeHNoT peneBaHTeH gakT. 1o
Haorawe Ha OBOj cyq NPBOCTENEHUOT CyA Npou3neryBa Aeka BpegHocTa Ha
noTpolleHaTa enekTpuMyHa eHeprvja ja yTBpAaui camo of npecmeTkara 3a
HEeOBNaCTEHO MOTPOLLUEHA eNnekTpuYHa eHepruja Ha owTeTeHoTo ECM M, Ges
npuToa CO U3BPLUEHOTO BeELUTAYeH-e MNPEeKy KOoe Bp3 OCHOBA Ha CTBapHaTa
coctojba 6u ce yTBpAMN peanHMOT U3HOC Ha NPOTUBMPABHO MpUCBOEHaTa
enekTpu4Ha eHepruja.

X

-OcHoBaHu ce xanbeHnTe HaBOAM 3a CTOpPEHa CylITeCTBEHa nospeaa
Ha ogpenbuTte Ha kpmBMyHaTa nocranka no 4n.381 cr.1 1.7 n 1.11 og 3KI1. Og
YBMAOT BO CMMCUTE BMAHO € AeKa NPBOCTENEHNOT Cy U3BPLUMI CMNOjyBake Ha
nogHeceHa npuBaTHa Tyx0a o cTpaHa Ha Tyxutenot T. A. npoTtus
obsuHeTmoT P. C. 3a kpmBMYHO geno “Haepena“ n “TenecHa noBpeaa“, kako u
nogHeceH ob6beBuHuTeneH npegnor npotme C. P. 3a KPUBUYHO Aeno
“BarposyBarbe CO onacHO opyaune npu Tenadka nnu kapaHmya“no yn.133 cr.1
on K3.

Bo TekoT Ha noctankaTta npepq npBocteneHnot cya OCHOBHMOT jaBeH
06GBUHUTEN Ce OTKaXkan of roHEeH-EeTO 3a KPMBUYHOTO Aeno “3arposyBare Co
onacHo opyame npu Tenadka unu kapaHuua“. [pu BakBO MOBMEKyBahe Ha
00BMHMTENHUOT npeanor cornacHo 4n.367 cr.1 1.3 oa 3Kl npBocTeneHnoT
cyn Tpebano ga goHece opbuBaTenHa npecyda, 6uaejku oBnacTeHMoT
TYXUTEN 0f 3ano4yHyBakeTO [0 3aBpLUyBakETO Ha [MaBHMOT MNpeTpec ce
oTkaxkan og obsuHeHueTo. Of yBMOOT BO M3pekaTa Ha obxaneHaTa npecya
BUOHO € Aeka NPBOCTENEHMOT Cy[ BOOMLWITO HE Ce NPOU3HEN MO HAaBEOEHOTO
KPMBUYHO Oeno no OOHOC Ha NOoAHECEeHWOT OOBMHWUTENEH npeanor og
OCHOBHMOT jaBeH 06BMHMUTEN NOpaguM LITO CTOPWMN CyLUTECTBEHa NoBpeda Ha
oapenbute Ha KpmBmyHata noctanka no 4n.381 cr.1 1.7 og 3KI1, ogHOCHO
CyooT CO cCBOjaTa npecyda He Tro pewun HamnosHo npeamMeToT  Ha
00OBUHEHMETO.

X
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-MpBOCTENEHNOT CyA CTOPWI CyLUTECTBEHA NOBPeAa Ha nocTtankaTta oA
4yn.355 c1.1 1.11 B.B. co un.380 ct.3 oa 3KI1, 6uaejkn Bo HoBaTa nmocranka
Koja M npeTxogena Ha [JoHecyBawe Ha cera obxaneHata npecyaa,
NPBOCTENEHMOT CYA HE MM U3BEN CUTE NPOLECHM AejCTBUja 1 pacnpasun cute
CMOpPHM npalwaka Ha Koum ykaxan AnenaumoHuoT cyg - LUtun BO cBoeto
peweHne KX-309/10 op 07.06.2010 roa., co kKoe e ykMHata MNpPeTxogHOo
AOHeceHaTa npecyga, a Kako pesynrtaT Ha CeTo OBa He ce yTBpAEeHu cute
pewuTenHn dakTu, HUTY Nak OCTPaHEeTUM MPOTUBPEYHOCTUTE 3a OANYyYHUTE
daKTh Ha KOU Ce yKakyBa CO M3jaBeHUTe Xanbw of cTpaHa Ha NpuMBaTHUOT
TYXUTEN NPEeKY HErOBUOT MOSTHOMOLLHWK.

CornacHo un.380 ct.3 og 3KIM npeocteneHnoT cyn, 6e3ycrnoBHO e
Bp3aH 3a oAJsiykata Ha NOBUCOKMOT Cyf 3a Toa [a usBege oagpeneHu Jokasu u
YTBPAM MOCTOEHE UMM HENOCTOEHE Ha ofpeneHn (hakTu Ha KoM € yKaxKaHo
BO PELLEHMETO Ha NOBMCOKMNOT CyA, CO KOE € yKMHaTa npBoCTeneHaTa oasyka.
TakBata obBpcka He OM noctoena camO BO Cry4yaj caMO ako Mocne
YKMHYBah€TO Ha npecygaTta coctojbata Ha npegMeToT Taka ce U3MEeHM Aa
n3BedyBare€TO Ha HEKOM Of OBME A0Ka3u M YTBPAYyBawE€TO Ha HEKOU hakTu
Ha KOM yKaxkan MOBUCOKMOT CyAd, MOCTaHano ouurnegHo HenoTtpebHo. Bo
KOHKPETHNOT NpeaMeT TakBa M3MeHeTa CoCcToj6a He NOCTOMU, O4 NPUYMHU LUTO
NpMBaTHMOT TYXWUTEN OCTaHan BO LENOCT MNpu nogHeceHaTa MnpuBaTHa
KpvBMYHa Tyxba, co koja 06BMHETUOT ce 0OBMHYBaA AE€Ka KPUTUYHWUOT AEH -
03.05.2009 roa. ctopun kpmBuyHo aeno “Haepena“ og yn.173 c1.1 og K3 u
KpuBnyHO geno “TenecHa noBpeaa“ og 4n.130 c1.1 og K3, a npn NOBTOPHOTO
cyaeHe NPBOCTENEHNOT CyA HEe M YyTBPAWUN CUTE peLunTenHn dakT Ha Kou e
yKaXaHO CO pelleHMeToO Ha OBOj Cyd, a KOoe HeWTO € HeonxogHo 3a
pacBeTyBake Ha OBOj KPUBUYHO-NPABEH HACTaH.

X
-OcHoBaHN ce >anbeHuTe HaBoAM 3a oafykata 3a TpollouuTe,
Ouaejkn NpBOCTENEHMOT CyAd norpewHo ro npumenun 4n.8 1l c1.3 oA

Tapudpata 3a Harpaga M HagOMECTOK Ha TpowouuTe 3a paboTta Ha
afBokatute, buaejkn og cnucuTe Ha NPegMeToT ce rneaa Aeka ce Nnpe3emMeHn
4 oabpaHu of cTpaHa Ha bpaHMTENoT Ha 06BUHETUTE.

Mpn NOBTOPHOTO oAfyvyyBare NPBOCTENEHNOT Cy4 TOYHO Aa MM yTBpAU
No OCHOBM BWUCMHATa Ha KPUBWUYHMUTE TPOLIOUM HA OOBUHETUTE COrmnacHo
ApBokaTtckaTta Tapuda.
X

-OcHoBaHN ce xanbeHuTe HaBOAW Ha XanuMTenoT 3a CTOpPEHU
cywTecTBeHu nospean Ha ogpenbute og 3KIM Bo cmucna Ha yn. 381 c1.1 1.11
o 3KI1 (MpeyvncTteH TekcT), npecyfgaTta He COOaPXU NPUYUHU 3a peLunTerHuTe
dakTM o4 Kou HecrnopHO Ou ce yTBpAUNIO Aeka OGBUHETUOT o CTOpwW
KPUBMYHOTO AENO 3a Koe ce TepeTu, og un. 366-a ct.1 oag K3. PewwuntenHute
dakTn Kou v npudaTui NPBOCTENEHNOT Cy 3a JOKaXKaHW, He ce yTBpAyBaaT
O COOpXXMHATaH Ha U3BeAeHUTE QOKa3W.

MpBoCTENEHNOT cyn BO 0OpasnoXeHMeTo Ha npecygjata M3HecyBa
TBpAEHA AEeKa HaBUCTMHA KHMUrata 3a paboTHO Bpeme Ha BpaboTeHuUTe BO
TO ,C“ AOO C He ce Bogena w geka Taa OOMOMNHUTENHO Ouna u3roTBeHa,
Aeka oBaa KHura 6una naxha, co uen ga ce onbduve TyxbeHoTo Bapare Ha
owTeTeHnoT - Tyxutenotr M U, 6e3 ga oBa TBpAewe ro aprymeHTupa co
AoKasn geka of CoAapXuHaTa Ha UCTUTe fa NpousneryBaTt rope HaBedeHuTe
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dakTn, cMeTaMe feKa Hema LeriocHa v npaBuiHa aHanua3a Ha rofniemMm gen og
n3BefeHUTe Ookasu npen NPBOCTENEHWOT CyA, Kako WTO Ce uUckasuTe Ha
ceugetermte T A, H b, CI' u P b, kou usjaBune geka BO OpyWITBOTO Ce
BoAena KHura 3a pabotHO Bpeme Ha BpaboteHute Bo TekoT Ha 2010 roanHa u
Toa of novetokoT Ha 2010 rognHa n geka ceupgetenute I K n [ J HajaBune
ylwTe npeq HOBOrogULWIHWUTE NpasHMUM Aeka Hema Aa goaraat Ha paborta u
Gapane ga 6uaat ogjaBeHu of paboTa, na cnopea Toa U He Gune 3aBeaeHU
BO CMMCOKOT - KHUraTa 3a paboTHO BpeMe 3a Meceunte jaHyapu un despyapu
2010 rpoouHa, TMe noTteBpaune pfgeka Bo jaHyapu 2010 roguHa oBue ABajua
ceugetenm [ n [1, poarane Ha pabota ga noMmorHat BO Kau4oT, kou aktm
ce noTBpaune n co ogbpaHaTta Ha 06BMHeTMOT M.

Mo Haorawe Ha OBOj cyAd, He e npoBepeHa oabpaHaTa Ha 06BMHETUOT
M, HUTY nak e u3BpLIeHa npaBuSiHA aHanu3a WM OLeHKa Ha ucKasuTe Ha
cengetermte HB, C I, T An P b, Kon gane jacH1n u HeABOCMUCIIEHU UCKa3u
AeKa npeTxogHO Ha OOBMHETMOT Kako ynpaBuTEN Ha ApyLTBOTO My OuMno
yKaaHO of, TPy4OBUOT MHCMNEKTOP Aeka Tpebano 3agormknTenHo aa ce Boau
KHura 3a paboTHO Bpeme Ha BpaboTeHuTe 1M Toa Npu u3BpLUeHaTa KOHTpona
Bo 2009 roguHa n geka TakBa KHUra 3a paboTHO Bpeme nodHana ga ce Boau
of, No4eToKoT Ha jaHyapu 2010 roguHa, na BO Taa cMucna He 6un cocnylaH
BO CBOjCTBO Ha cBMAeTen HaafIeXHNOT TPYyJOB MHCNEKTOP, HE Ce u3BeayBaHu
aokasn og kom 6m ce notBpauna wunm 6m 6una opbueHa ogbpaHaTta Ha
0OBMHETMOT Kako HEOCHOBAHA, W3HEeCeHa Ha rmaBHUOT NpeTpec.

X

-OcHoBaHu ce xanbeHnte HaBoan Ha OCHOBHMOT jaBeH OGBUHUTEN OA
Ctpymumua 3a CTOpeHM cywTecTBeHM noBpean Ha ogpenbdute og 3K,
[MpBOCTENEHNOT Cyq MpU pellaBareTO Ha OBOj KPUBWUYEH npeaMeT CTopus
CylITEeCTBEHM noBpean Ha oapenbute og un.381 cr.1 1.11 og 3Kl
(MpeuncTeH TekcT), buaejkn obxaneHata npecyaa Hema AOBOSHO MPUYHUHU
3a pewmtenHuTe pakTn, OHME MPUYHM LITO Ce HaBedeHU ce NPOTUBPEYHMU
camuTe Ha cebe cuM M CO coapxuHata Ha WU3BeOEeHUTe AoKasn, a NocTou
NPOTUBPEYHOCT W MOMery wu3pekata Ha npecygata Cco MNpuUYnHUTE 3a
pewmTenHmuTe akTn KoM ce HejacHN 1 Hepasdupnmem.

avpekTop Ha WKWK M. AOQ P. rm npeB3en onuwaHute AejcTBuja nog
Toyka 1 og u3pekaTta, BO CMUCIa Ha Toa OeKa Kako AUPEKTOP-OAroBOPHO
nuue Ha WK ., 6e3 na uma oanyka og CobpaHune Ha akuymoHepu Ha LK T1.
Aan Hanor 3a npogaBawe Ha 24.062 akumMm BO KOPUCT Ha 3anoXHWOT
poseputen J1. T., noBeke o4 o4nrneaHo € geka UCTUOT NocTanun CApOTUBHO
Ha HaBegeHute ogpendbu op Cratytor Ha WKWK I kora gan Hamnor 3a
npogaxba Ha 24.062 akuumn kom Gune npoganeHun 3a cyma og 23.863.550,00
AeHapu, Torawl Heo4pPXMBO € 0B6pa3noXeHMeTo Ha NMPBOCTENEHMOT cya Aeka
BO KOHKPETHUOT cny4yaj He 6Guna noTpebHa HoBa COrnacHOCT o4 cobpaHneTo
Ha akumoHepu n ogdopoT Ha aupektopu Ha WKUK T1. 3aToa wTO NnpeTxogHO
Kora akummte Oune 3anoXeHm TakBa COrnacHoCT-oanyka umano. AKo
nocrtoena u ako 6una notpedbHa oanyka Ha CobpaHue Ha akumnoHepu Ha LUK
M1.-P. BO MOMeHTOT Kkora 24.062 akuumn 6une 3anoxeHun 3apaau KpeauToT Ha
JI. T., a HecrnopHO € Jeka TakBa oAJfiyka, OAHOCHO COrflacHOCT nocrtoena,
TOraw HejacHO U Hepa3bupnMeo € 06pa3NOXEHNETO Ha NPBOCTENEHWNOT Cy.
Aeka HoBa cornacHocT-ognyka og CobpaHue Ha akumoHepu unu ondop Ha
ANPEKTOPM 3a Nnpoaaxkba Ha 3anoxeHute 24.062 akumm He 6una noTpebHa,

X
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-Co goHecyBaweTO Ha obxaneHata npecyga, No Haofakwe Ha OBOj CyA
NPBOCTENEHMOT CyA CTOpPWN CyLUTECTBEHA noBpeaa Ha ogpenbute og 4n.381
ct.1 1.11 og 3KI1 (Nnpe4ncteH TeKkCT), Koja noBpeda ce COCTOM BO Toa LITO
n3pekata Ha npecygata € HejacHa, HepasbupnuBa, ucTata He Haora
noTkpena BO COApXXMHATa Ha M3BeAeHUTe 4oKasu Kako U nopaau Toa LWTo BO
o6pa3noXeHneTo Ha npecydatra nNpPBOCTENEHMOT Cyd He gan [OBOSIHO
NpUYMHKM 3@ pelwmnTenHuTe dakTn o4 KoM ce pakoBogen npu
ocnoboayBaweTo Ha obBMHeTaTa o OOBUHEHMETO, a HaBeAEHUTE MPUYUHU
Ce HejaCHM M BO 3HauMTeNnHa Mepa MpPOTUBPEYHM CO COApXMHATA Ha
n3BedeHNTe AOKa3M BO TEKOT Ha JoKasHaTta nocranka.

MmeHo, opf v3BegeHWTe gokasu Ha rnaBeH NpeTpec NpBOCTENEHUOT
Cyn YyTBpAMN AeKa BO [ejcTBujaTa NpeB3eMeHun of cTpaHa Ha obBuHeTaTa M.
He ce coapXXaHW enemMeHTUTE Ha KpUBWYHOTO Aeno CnpevyBawe cryxbeHo
nvue BO Bpllewe cnyxbeHO AaejcTBuMe» nopagn Koe HewTo wuctata ja
ocnobugun on obsuHeHWe Bp3 ocHoBa Ha 4n.368 1.1 o 3KI (npeuncTteH
TekcT). Oa wm3BegeHMTe [OKa3M NPBOCTENEHMOT Cy4a YTBpAWN Oeka
AejctBujata WTO rM npeB3emana obesuHeTata M. Oune npeB3emMeHW no
N3BPLUYBaHETO Ha CNyXOEHOTO AejcTBME BO KOHKPETHMOT Crny4yaj oa3emMar-e
Ha npegMeTV - MOTOPHAa Nuna, nopagu WTo U npudaTtun geka GUTHOTO
obGenexje T.e. U3BPWMTENOT Ha NPeAMETHOTO KPMBMYHO OENO AejcTBujaTa
Aa M npeeB3emMa BO MOMEHTOT Kora Cnyx6eHoTo nuue ro npesema
CNy>6eHOTO AejcTBUE BO KOHKPETHUOT Crly4aj OTCYCTBYBa KaKO €fleMeHT Ha
KpuBMYHOTO Aeno o un. 382 og K3

Baka yTBpAeHaTa pakTmyka cocTojba of CTpaHa Ha MPBOCTEMEHUOT
CyO € norpewHo yTBpAeHa o4 MPUYMHU LITO NPBOCTENEHMOT Cya OA
n3BeAEeHNTE [O0Ka3n MOrpelHo ro YTBPAUN PEeLUTENHUOT akT - geka
Ccny>x6eHOTO AejcTBME Koe WTO BMno NnpeB3eMeHOo o4 CTpaHa Ha Crny>X6eHoTo
nnue - owrteTteHnoT XK. K. Beke 6uno npee3eMeHO, OQHOCHO 3aBpLUEHO Kora
obeuHeTata M. [. gowna Ha MecCTOTO Ha HACTaHOT U M npeB3emana
AejctBnjata npegMeT Ha 0GBUHEHMETO.

n3BedeHnTe Ookasum jacHo npowusneryBa geka cnyxbeHoto nuue XK.K.
Kako LYMCKM Nonuuael, KpUTUYHUOT AeH, MECTO U BpeMe BpLuen CAy>X6eHo
O€ejcTBME BO paMKMTE Ha HeroBute cnyxbeHw oBnactyBawa W Toa:
NpMBPEMEHO Of3eMare Ha NpeaMeTy U CpeactBa CO KOW € W3BPLUEHO
KDMBMYHOTO Aeno WM NPEeKpLUOK, Kako M AejCTBMeTO - npefaBawe Ha
o43eMeHuUTe npeameTn Bo cnyxbarta, koe nak AdejcTBUEe € HEeONXOAHO
notpebHO 3a ga OoKpaj ce cnpoBefe, OOHOCHO peanuavpa cayX6eHoTo
OejcTBMe oa3emMan-e Ha NpeameTu.

WcTo Taka camuoT akT wTo obeuHeTata M. [. My yapwna eneH
Wwamap Ha owTteTeHnoT XK., Ha KOj Ha4MH UCTMOT ro HaBpeasiMBa, a NpuToa
3ena 1 egHo APBO BO pakaTa Co Koja 3amaBHyBasna npema owTteTeHnoT XK. -
Ha KOj HayMH MaHudecTupana cuna, Baka NPEeB3EMEHUTE [ejCTBuja on
cTpaHa Ha obBuHeTaTa, a ce co Len Aa ce cnpeyaT cnyxbeHunte nuua fa ja
npegagaTt Bo cnyxbata MoTopHaTa nuia Koja NpeTxoaHo 6una oasemeHa o4
3.-3eT n XK.-cuH Ha obBuHeTaTa, nNopaan GecnpaBHa cedva, CO MOTBpAa Ha
npMBPEMEHO  OA3EeMeHM  npeaMeTV,  OOHOCHO  BakBOTO  aKTMBHO
CNpOTMBCTaByBawe Ha OOGBMHETaTa MpeTcTaByBa [€jCTBME Ha U3BPLUYBaHE
Ha KpuBMYHOTO Aeno CnpedvyBawe cnykb6eHo nuue BO Bpllewe CryxbeHo
Aaejcteue no 4un.382 ct.2 oa K3, koe aejctBue octaHano Bo obug oa NnpuymHm
wTo obBMHETaTa He ycneana Aa ja noBpatuM, OQHOCHO OA3eMe MOTopHaTa
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nuna.
X

-Mopaawn rope HaBedeHaTa cywTecTBeHa noBpeda Ha ogpeabute oA
3KIT ce noBeayBa BO nNpaluake 1 yTBpaeHaTa dakTnyka coctojba og cTpaHa
Ha MPBOCTENEHMNOT CyA MO 0JHOC HA BPEMEHCKUOT Nepuod Ha CTopyBawe Ha
npeaMeTHOTO KpuBWMYHO Aeno “TenecHa noBpefa“ 3a koe ce OOBMHYBa
o6BuHeTnoT M. C., nopagu WTO crnedysBalle Aa npBocTeneHarta npecyna ce
YKMHE 1 NpegMeTOoT BpaTu Ha NPBOCTENEHNOT Cy4 Ha NOBTOPHO CyAEHE.

X

-OcHoBaHu ce xanbeHnTe HaBoaM Ha 3acTanHMKOT Ha OOBUHEHMETO MO
OLHOC Ha NOrpeLlHo 1 HeLenocHo yTepaeHa aktudka coctojba. Mo Haorawe
Ha OBOj Cyd, MPBOCTENEHNOT CyA Of M3BEAEHUTE A0Ka3u NorpeluHo yTBpAnn
Jeka He ce Jokaxano geka OOBMHETMOT Ha HauMH KOHKPETHO OonulliaH BO
n3pekata Ha npBOCTeneHaTa npecyga ro CTopun NpPeaMeTHOTO KPUBUYHO
Aeno 3a Koe ce 06BMHYBA.

KO€ HEeLUTO BOOMLUTO He o Hernpa HUTYy cammoT OBGBUHET, Kako M Toa
AeKka HuBHUTE MelycebHu oagHocu Oune HapyleHu oa npen cegym-ocym
roauHn nopagu Kaera nomery geuara n geka o6BMHETUOT BO NoBeke HaBpaTtu
My Ce MMan 3akaHyBaHO Ha OLUTETEHWOT, OBOj CyAd BOOMWITO HE Ce COMHEeBa
BO BEpoOOOCTOjHOCTA Ha WCKA30T Ha OWTETEeHMOT N0 OA4HOC Ha Toa
OLUTETEHMOT CO CUTYPHOCT rO npenosHan OOBMHETUOT Kako M MOTUBOT Ha
06GBMHETWNOT Aa ro CTopy NPeaAMETHOTO KPUBMYHO Aeno 3a koe ce 06BUHYyBaA.

[eka 06BMHETUOT ce 3a406un co Tellka TenecHa nospega-nspaseHa Bo
BWO Ha CKpLUEHMLA Ha arofioT Ha JonHarta JecHa Bunuvua ce yTBpayBa on
npunoXxeHaTta MeauLMHCKa JOKYMEHTaLmMja, Kako M 0 HenocpeaHMoT pacnut
Ha BewToTo nuue [-p.B. T. KOj BO CBOjOT MCKa3 o _nojacHun BuUOOT U
KapakTepoT Ha noBpedara co Koja ce 3400Mn OLITETEHMOT, KAKO U HAYMHOT Ha
KOj uctara 6u moxena aa ce HaHece, Koe HELITO BO LIEJSIOCT KopecnoHaupa co
gejctBunjata 3a koj ce 06BuHyBa 06BMHETMOT [1., Guaejkn Ha4YMHOT Ha KOj LUTO
OWTEeTEeHMOT onuwan geka OO6BMHETUOT ro CTOPWI NMPeaAMETHOTO KPUBWUYHO
Aeno BO Hao4OT M MUCIEHETO HA BELUTOTO NUUE € ondaTeH Kako MOXEH
Ha4MH Ha M3BpLLYBaHE€ Ha NPEAMETHOTO KPUBMYHO AENO.

X

-OcHoBaHu ce xanbeHnte HaBoau Ha OOBMHETMOT Aeka dpakTuykaTa
cocTojba norpewwHo M HeuenocHo e ytBpaeHa. [MpBocTteneHMoT cyad Cco
obxaneHata npecyga obsuHeTnot Jb. T. ro ocnoboaun og obBuHEHMETO,
Haorajkm geka He e foKaXKaHO [eKa TOj ro CTOpWI KPUBMYHOTO Ao 3a koe ce
06BUHYBa, MeryToa M3BeAeHUTE OoKasn CydoT HEMNpaBUITHO M LEeHen, npu
WTO pewnTenHute ¢akTu npaBuUIHO He ™ yTBPAUN W WU3BEN MnorpeLleH
3aKIy4OK eKa He € AOKaXXaHo Aa 06BUHETUOT ro CTOPWI OBa KPUBMYHO OErO0.

Cnopen n3BegeHUTe [O0Ka3uM HECMOPHO € [eKa Ha KpuTMYHaTa HOK,
BpeMe U MecTo nomery npusBaTtHuoT Tyxkuten . T. n ceegokot A. T. gowno
0o MerycebHa pacnpaBuvja-kapaHumua M MeryceOHO Typkawe M Mpu_Taa
TYpKaHuLA MPUBATHUOT TyXUTen Oun TenecHo noBpedeH BO NpeaenoTt Ha
ycTtaTta, buaejku cute npucyTHWU 3abenexane geka Toj Torall kKpsBapen on
ycTaTa.

Wmajkn rv BO npenBug BakBUTE 4OKA3UN, HE MOXE [a Ce Kaxe AeKa He e
AOKaXaHO aeka o06BMHeTMOT Jb. ro crtopun oBa KpMBWYHO AENO, OAHOCHO
AeKa Torawl Toj He ro yapwun 1 TeNecHo He ro NoBpeaus NpMBaTHUOT TYXUTEN,
na 6ugejkn daktnykata coctojéa NpaBUIIHO U LENOCHO He e yTBpAeHa
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cnegyBalwle nopgHeceHata »xanba ga ce yBaxu, npecygata YKMHE U
npeamMeToT BpaT Ha NOBTOPHO CyAeH-E.
X

-lMo Haorawe Ha 0BOj Cya, NPBOCTEMNEHUOT CyA CO LOHECYBaweTO Ha
obGxaneHata npecyda CTOpUN CylITECTBEHM MNOBpean Ha oapenodute oA
KpuBM4HaTta nocrtanka Bo cmucra Ha 4n.381 cr.1 1.11 og 3KIl Ha koja
nospea OBOj Cyd BHMMaBa M Mo cnyxbeHa AOMKHOCT Bp3 OCcHoBa Ha 4n.393
oa 3KT1, a koja noBpefa ce cocTom BO TOa LUTO M3pekaTa Ha npecygarta e
HejacHa, Hepa3bupnvBa M McTaTa He Haora MNOTKpena BO COApXUHATa Ha
n3BedeHUTe [OoKasuM Kako M nopagM Toa WTO BO 0OpasnoXeHueTo Ha
npecygata NpPBOCTENEHMOT CyAd He Aan AOBOSIHO MPUYMHU 33 peLunTenHuTe
dakTM Bp3 OCHOBaA Ha KOW 0 TeMenun CBOETO YyBepyBake 3a KpuBMYHATA
OAroBOPHOCT Ha obBmHeTMOT H. T..

OBa og npuynHM WTO, OOBMHETUOT BO CBOja oabpaHa ro Herupa
KPMBMYHOTO AeNo 3a koe ce ob6BWHYyBa M NpuToa HaBedyBa AeKa KPUTUYHWUOT
nepuvog 3aefHo Co HeroBata OpayHa gpyrapka ce Haorane Ha nat 3a B.u
Aeka Hemane notpeba Aa ce npukny4aTt u ABwxaT no marnctpanHuot nat P.-
C., a BO31NoTo ro ynpaeyBana Heroeata 6payHa gpyrapka. Co orneg Ha Toa
AeKa BO KOHKPETHMOT Crlydaj HEeCnopHo of coAapXuHaTta Ha wu3BeaeHuTe
Aokasun, a nocebHo of mckasute Ha cesegounte C. C. n K. M. ce ytBpayBa
dakToT geka newakoT-owTeTeHaTa . E. 6buna yapeHa co Bosunoto PeHo 20
co per.6p. BE-...-PN-concTBEHOCT Ha CUMHOT Ha OGBMHETMOT, a MpuToa He
MoCTOjaT CUTypHW AoKa3n geka Tokmy obsuHeTnoT H. T. 6un TOj KOj WTO
KPUTUYHWOT nepuog o ynpaByBan MaTHUYKOTO MOTOPHO BO3uno. Bo
KOHKPETHMOT Crny4vaj NpBOCTENEeHWoT cya 6wun [ormkeH Baka JafeHaTa
ogbpaHa oa_cTpaHa Ha OOBMHETMOT [a ja NpoBepu MNpeky u3BedyBake Ha
Opyrn _gokasu, a noTtoa Ada wu3Bede 3akNyyoK 3a HeroBaTa KpuBUYHA
OLroBOPHOCT, buaejkm cornacHo y4n.14 og 3KI1 “cynoTt e 4omkeH BUCTUHNUTO U
HaMoNHO Aa M yTBpAM (QaKTUTE LWITO Ce Of BaXXHOCT 3a JOHecyBawe Ha
3aKOHUTa oAJfiyka M Cco efHaKBO BHMMaHWe Aa r UcnuTyBa M yTBpAyBa Kako
dakTuTe WTO ro ToBapaT 06BMHETMOT Taka M OHME LWITO My oaaT BO npwusor ©

X

-OcHoBaHM ce xanbeHuTe HaBoAW Ha O0OBMHETUOT neka
NPBOCTENEHMOT CyA NPU pellaBakeTO Ha OBOj KPUBWMYEH NpeameT CTOopwui
CyLUTEeCTBEHM noBpean Ha ogpenbute oa un. 355 ct.1 1.11 og 3KI1, 6ugejkn
n3pekata Ha npBOCTENeHaTa npecyga € HejacHa, Hepas3bupnuea,
npoTuBpeYHa Ha camaTa cebe cu.

MmeHo, npBOCTENEHNOT CyA BO M3pekaTa Ha npecyaata HaBen Aeka
o6BUHETNOT ce obugen ga ja npucunm Ha obrbyba owTeTeHaTta, KOj onuc
ofroBapa Ha MOYETOK Ha OMUC Ha AejcTBMja 3a KPMBUYHO Oeno BO obua o
4yn.186 ct.1 og K3, 3a Aa BO KOHKPETHMOT OnMuUC HedocTacyBa MOTMBOT 3a
CTOpyBahe€, a BO NMOHATaMoOLLUHMTE ONULIaHM AejcTBMUja BO u3pekarta ce faBa
onnuc He Ha obGrbyba, HO Ha ApyrM NONOBU AejCTBMjAa KOM Aa MM U3BPLUNI
OTKaKO M3neron o Kykara.

CeTo oBa u3pekaTta Ha npecyaarta ja npasu Hepas3bupnvea U He OaBa
MOXHOCT OBOj ONUC Ha AejcTBMja da ce noasede nod npaBwusiHa npaBHa
kBanudukaumja. Og Tme NpuumnHM n3pekarta Ha npecyaaTta € KOHTpaguMKTopHa
Ha nNpaBHaTa kBanuduKauunja Ha HaBeOEHOTO KPUBWUYHO Aeno, buaejkn He e
jacHo panun ce paboTtn 3a 0bug Ha KpmBMYHO feno “Cunyeawe” oa yn. 186
ct.1 og K3, nnu 3a goBpLieHo KpMBMYHO geno og yn. 186 ct.4 B.B. co cT.1 o4
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K3.

Mopagn cTopeHuTe cCyLITecTBEHM MNoBpeauM KoM ce of anconyTeH
KapakTep, He MOXe Aa ce uUcnuta 3aKOHUTOCTa Ha obaneHata npecyaa,
OLHOCHO yTBpAeHaTa hakTuyka cocTojdba M npuMeHata Ha MaTepujanHoTo
npaso

X

-OcHoBaHu ce xanbeHnte HaBoAM Ha OOGBMHETMOT Aa NPBOCTENEHUOT
cyn npu OOHecyBaweTO Ha nobuBaHata npecyga CTOPUIT CylITEeCTBeHa
noepena Ha ogpenbuTe Ha KpuMBMYHaATa nocrtanka og yneH 381 ct.1 1. 3 o
3KIM(npeuncteH TekcT). CTopeHaTa cylTecTBeHa rnospeaa ce cocTou BO Toa
WUTO [NAaBHUOT MpeTpec e oapxaH 6e3 nuue, BO KOHKPETHMOT _Cnyuyaj
00OBMHETMOT, YMEe NPUCYCTBO HA [MaBHUOT NPETPEC € 3a00/KUTENHO cnopen
3aKoHOT. Bo cmucna Ha norope n3HeceHOTO, OCHOBaH € 1 XanbeHnoT HaBog,
Ha >XanuTenoT MO OOHOC Ha CTOPEeHa a CylITeCTBeHa noBpeaa Ha ogpeabute
Ha KpuBMYyHaTa noctanka og un. 381 ct.2 oa 3KI1, Bo Bpcka co un. 454 ct. 4
og 3KIT (npe4ncteH TeEKCT), a Koja Mako e of penaTuBeH Kapaktep € of
BNWjaHMe BpP3 3aKOHUTOTO U NPaBUITHOTO AOHECYBake Ha npecyaaTta.

OBa o npuyMHa LWTO Ha 3anuUCHUK 04 OApXXaH rnaBeH NpeTpec o AeH
27.04.2011roguHa, NpBOCTENEHUOT CyA KOHCTaTupan Aeka noctojaT yCrioBu
npeTpecoT Aa ce oapxu 6e3 nNpucycTBo Ha OOBMHETMOT COMMACHO Ha YneH
454 op 3Kl(npeuncteH TekcT). 3a Toa Aan obpasnoxeHne paeka of
BpaTeHaTa AoCTaBHMUA 3a NokaHa Ha o6BMHET npouanerysano ga MCTUOT €
nuceneH, a Ageka BO CNUCUTE Ha NpeaMeTOT NOCToesie A0BOSTHO A0Ka3u 04 Kou
61 MOXeno aa ce yTBpAW NMOCTOEHETO Ha BMHA U KPMBUYHA OArOBOPHOCT Ha
0OBMHETUNOT.

BakBaTta koHCTatauumja Ha NPBOCTENEHWUOT CcyA, MO Haofawe Ha 0BOj
cyd, He e NoTKpeneHa co cooaBeTeH AoKa3-u3BectyBawe og CBP C no ogHoc
Ha Toa Janum Co CUrypHOCT e yTBpaeHa aa obsuHeTMoT B M e ucceneH o
HaBefeHaTa agpeca.

CornacHo 4n. 454 c1. 4 og 3KI(npe4yncteH TeKCT) e nponuaHo "ako
0GBUHETNOT HEe [0jAe Ha [MaBHUOT MPEeTPec, Mako ypeaHO € MOBUKaH Wnn
nokaHaTa He MoOXena fda ce Bpayu nopagu HenpujaByBakwe OO CydOT, Ha
npoMeHaTa Ha agpecaTa unM NpecTojyBanuuiTeTo, CyAOoT MOXe Aa O4fyuyu
[N1aBHMOT NpeTpec Aa ce OAPXW U BO HETOBO OTCYCTBO MO YCIIOB HErOBOTO
NPUCYCTBO [a He e HY>XHO."BO KOHKPEeTHMOT cry4aj, N0 Haorawe Ha OBOj cyf,
HE Ce WCNONHEeTU 3aKOHCKUTE MpPeTnoCcTaBKW, HaBedeHM BO UMUTUpaHaTta
3aKkoHcka ogpeaba, rnmaBHMOT npeTpec ga 6uae ogpxaH BO OTCYCTBO Ha
o6BuHeTNOT. Of M3BPLUEHNOT yBUA BO CNMCUTE Ha NPeaMeToT, 3a OBOj CYyA,
npousneryBa KoOHCTaTaumja pfgeka Ha 0OBMHETMOT He O6uno  AocTaBeH
0OBMHUTENHWOT NPEeAnor a npy Toa BOOMWITO He 6un ypeaHo NoBUKaH 3a
daBane oabpaHa Ha rnaseH npetpec. Co NpunoxeHuTe goKasn KOH xanbarta
npousneryBa pfeka He [OwWNo JO nNpoMeHa Ha agpecata wunu
npecTojyBanuuTeTo Ha 06BMHETMOT. VIMEHO OA4 NpWMOXEeHWUTEe O0Ka3n KOH
xanbata (coobpakajHa 0o3BOMa, Nacow M fMYHa KapTa - cuTe Ha MMe Ha
06BUHETNOT), NponsneryBa geka o6smMHeTMOT b6 M e co KOHKpeTHa 1 no3HaTta
3a CygoT agpeca Ha XvBeewe a LWTO € BO LefocHa CrpoTUBHOCT CO
AafeHoTo o00pasnoxeHuMe o4 CTpaHa Ha npBOCTENEHWOT cCcya Aeka
06BUHETNOT 61N ucceneH.MNMopaan Hanpea U3HECEHOTO, OBOj CyA MM npudaTu
Kako OCHOBaHW >xanbeHuTe HaBOAW MO OAHOC Ha CTOPEHU CyLUTECTBEHU
noepeamn Ha oapeadbute Ha KpuBMYHaATa noctanka o un. un. 381 ¢cr.1 1. 3 o
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3KIM n og un. 381 cT1.2 og 3KI1, Bo Bpcka co un. 454 ct1. 4 og 3KI(npeyncteH
TEKCT).

NcTto Taka 3a OBOj Cyd, OCHOBAHO Ce MCTakHyBa CO xanbeHute
HaBoaAn Ha OOBMHETMOT ga NPBOCTENEHUOT Cyn NpW AOHEeCyBaweTO Ha
nobuBaHata npecyga CTOpun M CyllTecTBeHa noBpeda Ha oapeabute Ha
KpuBun4yHata noctanka og un. 381 c¢1.1 1. 11 og 3KI(npeuuncteH TekcT) . OBaa
CyLUTECTBEHa NoBpeda ce COCTOM BO TOa LWITO BO nobuBHaTa npecyda He ce
HaBedeHU NPUYNHUTE 33 pelunTenHuTe haktm No 0gHOC Ha HaAYMHOT Ha KOj
ce cnyyuna npeameTHaTa coobpakajHa Hesroga. OcobeHo He ce u3BeayBaHu
Jokasu o4 Kou aa ce yTBpau 6p3uHaTa Ha ABMXKEHE Ha MaTHUYKOTO MOTOPHO
Bo3uno _®M ynpaByBaHO HECNOPHO 0O OOBWMHETUOT,  HUTY € VTBPAEH
pewmnTenHmoT _dakT _gann obBuHETUOT ro 3abenexan OLTEeTEeHUOT npea
HEroBOTO UCTPYYBaH-€ HA KOMOBO30T, AafiM MMani MOXHOCT Toa [a o CTOpW.

Mokpaj oBa, nobuBaHata npecyda NpoTMBpeyvM camarta Ha cebe u co
cogpXxuHata Ha u3BedeHWTe [oKa3uM o4 npuydnHa WTo CydoT BO
obpa3noxeHneTo HaBegyBa [eka MPUYMHCKO nocrnegudHa Bpcka 3a
HacTaHyBaw€ Ha He3rogaTa € Toa LTo O6BMHETMOT He ce npuapXkysan Ha
6nankeTHaTa Hopmu oa uyn. 19 cr.1 og 36CI1-04HOCHO BO3a40T He obpHan
OO/MKHO BHUMaHWE Ha NellaumTe-OLTETEHMOT WTO 3anoyvHane aa Yekopart Ha
KONOBO30T, a KOja HaBeJeHa MpuyMHa 3a [JOHecyBawe Ha npecyparta e
CNPOTUBHA Ha YTBPAEHWOT (PaKT [eka OWTEeTEeHWOT nped MOMEHTOT Ha
yOapoT o4 BO3WUSIOTO, BOOMLITO HE YeKopes Mo KOMoBO30T BO CMUCHA Ha Yil.
19 og 3B6CI1, TyKy CcO HeHadejHO TpYahwe oA AOBOPOT Ha KyKaTa CO pefeH
6poj 61, ce Hawwon npen BO3NNOTO Ha OOBMHETHOT.

Mopagn Hanpepn cTtopeHaTta cywTecTBeHa nospeda oA yn. 381 cr.1 T.
11 og 3KIT (npeyncTteH TeKCT), OCHOBaHO ce AoBefyBa Mo COMHEHME U
yTBpAeHaTa akTmyka coctojba o cTpaHa Ha NPBOCTENEHUOT CyA, a Ha LTO
OCHOBAHO YKaXKyBa M XanutenoTt BO u3jaBeHaTa xanba. VMimajkn Bo npeasua
JeKka OLITETEHMOT CO TpYawe o4 ABOPOT Ha kykata Opoj ..., u3neron Ha
KONIOBO3HATa JfleHTa HameHeTa 3a  OBWXEHe Ha MOTOpHM BO3una, BO
dakTuykarta _cocrtojba, NpBOCTENEHMOT Ccya NponywTWA O3 1o yTBpau
pemnTenHmoT dakT _ganvM o6BMHETMOT Kako BO3ay Ha Bo3unoto ¢ M, nman
peanHa MOXHOCT Aa ro 3abenexu oLuTeTEHMOT M NPaBOBPEMEHO Aa pearmpa
npe oWTeTEHOTO AunLe Aa UCTpYa Ha ynuuaTta.

Mopagn HaBegeHWTe COMHeBawa BO YyTBpAeHaTa dakumyka ocTojba, ce
AoBefyBa BO npallake npasunHata npuMeHa Ha maTepujanHoTo npaso, oA
KOM MpuYnHKU cnefyBawe obxaneHaTa npecygja Aa ce YKMHe U npeameToT
BpaTW Ha NPBOCTENEHNOT Cy[ Ha NOBTOPHO OAfyvyBaH-e.

X

-OcHoBaHKN ce XanbeHuTe HaBOAW Ha >KanuUTENoT 3a MOrpeLlHo u
HeuenocHoO yTBpAaeHa bakTuyka cocTojba. VMimeHo, npBOCTENEHUOT Cyd ro
ocnobogun o6suHeTnoT A .P ga KpuTUYHMOT AeH n Bpeme Ha yn.,M A “Bo P
TELWKOo TenecHo ro nospeaun owTteTeHnotr M 1 oa P ogHOCHO fa TpajHO My
YHULLTEN BaXXeH oparaH BO TENOTO Ha HaYUH LUITO Kora 0OOBMHETMOT BPLLEjKM
cnyxbeHa [OOMKHOCT co HeroBuoT konera | C cnyyajHo Hauwne Ha
owTeTeHnoT M n ceegokoT N J oag P kom nuua 3apagm NpeTxogHO M3BPLUEHO
KDMMMHAIHO Aeno ce gane Bo 6ercTso Aa no KpaTko BpeMe nonuuaeuor [ ro
daTtun owteteHnotr M BoAejkn ro Hakaj NONULIMCKOTO BO3WMO APXKE[KM ro Co
neBata_paka 3a _6nys3aTa no3agpu BpaToT, a kKora cracane A0 BO3WIIOT o
KNekHan Ha_korieHa o0BMEeHTMOT A 0Tno3aau CcO kfoua o yaapui BO
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npenenoT Ha_ NeBuOT cnabuHCKM Aden oA KOj OLTEeTEeHMOT ce 3006un co
noBpena-pyntypa Ha cnesvHkata NponpaTHO CO BHATPELUHO KpBapawe Mo
WwTto 6un npedpneH Ha KnuHmuka Gonuua Bo LU m my 6Guna wusspleHa
XMpYyLLKa UHTEPBEHUMja 1 crne3nHkaTa My Buna oTcTpaHeTa Aa co Toa CTOpUI
KpuBMYHO geno “Tewka TenecHa noepeaa “ og 4n.130 c1.3 og K3 a cornacHo
4yn.368 cT.1 1.3 og 3KI1. BakBaTa hakTmyka coctojba ounrnegHo ce goBeaysa
nog COMeHue 1 Toa of CrneaHnTe NPUYnNHN;

OBa ocobeHo wTo cBegokoT M I usjaBun geka 6un Ha TepacaTta oA
HeroBaTa Kyka Kora 6un gosegeH owTeTeHnotT M HO He HaBen HUTY croMHan
ApYr1 nuua NpUCyTHM Ha NaTtoT BO GunmanHa Ha cnyx0eHOTO BO3WIO 3a Toa
[eka gpyrv nuua komwum 6un npucyTHu kora |- ro goHen owTetenmoTr M go
NMONMMUMUCKOTO BO3USIO HE Kaxkan HUTYy cBegokoT C [N koj BCyWHOCT ro cdatun
owTeTeHMoT M na oA Tyka e HejacHO MPUCYCTBOTO Ha CUTE OBME CBeAOLM 3a
KDUTUYHWOT HacTaH HEroBMOT ONWC OA MNOYETOKOT A0 Kpaj a MUCTUTE ce
npousHene geka owteTeHMoT M Geran Hakaj noneTo v nagHan BO gynka u
TOa BP3 KaMeH, a kora Buaen nonvuaeuoT [ geka owTteTeHnoT M odkan u ce
apxen 3a ctomakoT. Of 1cka3oT Ha CBeJoKoT [ mpouanerysa Aeka camo OBOj
cBefoK OMn MpCyTeH CO OWTETEHMOT Kora MCTMOT nagHan BO AynkaTa, a
notoa 6un goBeayBaH of MonuuaeuoT |- KOH BO3WMOTO OAHOCHO He Hasen
ApYr NpUCYTEH OA COCETCTBOTO OCBEH OOBMHETUOT A.

OBa ocobeHo wTto ceegokoT M I nsjaBun geka 6un Ha Tepacarta og HeroBaTta
Kyka kora 6un goBedeH owTeTeHMoT M HO He HaBen HUTY CnomHan Apyru
nvMua NpUCYTHM Ha NaToT BO GunuanHa Ha cnyk6eHOTO BO3WSO 3a Toa Aeka
OpyrY nuua Komwuu 6un npucyTHu kora | ro goHen owTeTteHnoT M o
NONMMUMNCKOTO BO3USIO HE Kaxkan HUTY cBefokoT C [ KOj BCYLWWHOCT ro dpatun
owTeTeHMOT M na of Tyka e HejacHO NPUCYCTBOTO Ha CUTe OBME CBeaoun 3a
KPUTUYHWOT HAcTaH HEroBMOT OMUCKM Of MOYETOKOT A0 Kpaj a UCTUTE ce
npousHene geka owteTeHMoT M Geran Hakaj noneTo v nagHan BO gynka u
TOa BP3 kKaMeH, a kora Buaen nonuuaeuoT [ geka owTeTeHnoT M odkan u ce
apxen 3a ctomakoT. Of Mcka3oT Ha cBedoKoT |- npomanerysa Jeka camo OBOj
cBefoK OMn MpCyTeH CO OWTETEHMOT Kora MCTMOT nagHan BO AynkaTa, a
notoa 6un goBeayBaH of MonuuaeuoT |- KOH BO3WMOTO OAHOCHO He HaBsen
ApYr NpUCYTEH OA COCETCTBOTO OCBEH OOBMHETUNOT A.

X

-OcHoBaHM ce »xanbeHnTe HaBOAM Ha KanuTenkata [Aeka
NPBOCTENEHMOT CyA MNpU OOHECyBaweTO Ha NobuBaHOTO pelleHne CTopwun
CyliTecTBeHM noBpean Ha ogpenbute og un. 381 cr.1 T1.11 og 3K
(npeumncTteH TekcT). CTopeHaTa cylwTecTBeHa NoBpeaa ce COCTOU BO Toa LUTO
BO NOGMBAHOTO peLLeHne He Ce HaBeL4eHW AOBOMHO apryMeHTUPaHU NpUYnHn
3a HEroBOTO [OHECYBahe, HE € YTBPAEH peLumMTenHmoT hakT 3a reHepanuuTe
Ha OOBMHETWOT, HUTY NaK, 3a yTBpAyBawe Ha TOj bakT, BO cnmucuTe Ha
npeaMeToT NOCTOM COOABETEH A0Ka3.

YKanutenkata BO usjaBeHata xanba HaBegyBa Aeka 06BUMHETOTO nuue
A. E. e ncto nuue co A. J. n obpasnara geka 4o oBa CO3HaHME € A0jaeHOo Nno
pobueHn nogatoum og MBP Crtpymuua, HO 3a OBOj hakT AO CydoT He e
AocTtaBeH cooaBeTeH [Jokas. [lpBocTeneHuoT cyf, CO CUTYPHOCT He o
YTBPAWN BUCTMHCKOTO nMpe3umMe Ha ocyaeHnoT A., He wu3Begysan
Aokasn(ouunjanHo M3BECTYBakwe O HaanexHata maTudHa cnyxba npwu
MBP) Ha oBaa OKOMHOCT, CO WTO ja CTOpPWU/ HaBedeHaTa CylTecTBeHa
nospeaa
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X

-Co poHecyBaweTO Ha oOxaneHaTa npecyda nNpPBOCTENEHWOT cyn,
CTOpMN cywTecTBeHa noBpefa Ha oapeabute Ha KpvBuYHaATa nocrtanka no
4yn.381 ct.1 1.11 oa 3KI1, 3aTtoa wTO M3pekaTta Ha obxaneHata npecyna e
HejacHa n Hepa3bupnuea. MiIMeHo, BO u3pekata Ha OCyaMTENnHMOT Aen Ha
npecygaTa, NPBOCTENEHNOT CyA M HaBen Tpojuata o6suHeT A. ., A. C. n A.
M. 3a BMHOBHM 3a M3BPLUEHUTE AEjCTBUja AaBajkm ONUC Ha M3BPLUYBaH-€ Ha
KPUBUYHO OEeNo Oa KPUTUYHMOT OeH BO HaBeOoeHOTO BpPeMe U MecTo
06BUHETUTE TpoOjua AOrOBOPEHO W 3aeL4HUYKM KaKo COM3BPLUNTENN U
npee3ene HaBeaeHUTe AejcTBMja BO uM3pekaTa Ha npecypata. [llpu Toa
o6BuHeTUTe A. I". 1 A. C. ™M HaBen Kako WM3BPLUMTENWN Ha KPUBMYHOTO AEno
.Kpaxba“ og un 235 c11 og K3. Co ncrata npecyga nog ct.2 o6BmHeTMOT A.
M. ro ocno6oamn og o6BUHEHMETO 3a UCTUTE AejcTBUja, cornacHo un.342 1.3
oa 3KI1 a 3a kpuBu4HO geno “Tewwka kpaxba“ og 4n.236 cr.1 1.3 B.B.CO 4n.22
on K3. BakBarta m3peka Ha obaneHaTa npecyda kage, 3aedHO CO ApYrute
OBajua obBuHeTn, obBuHeTnoT A. M. edHall e ornaceH 3a BMHOBEH, a notoa
ocnobogeH on oOBMHEHMETO 3a WUCTUMTE [ejCTBMja, ja npaBu npecyaaTta
HejacHa M Hepa3bupnvBa, LUITO MpeTcTaByBa MoBpeda Ha nocTankata of
yn.381 cr.1 1.11 oa 3KIl, Ha koja WTO CcyaoT BHMMaBa Mo cnyxbeHa
JoIKHOCT cornacHo 4n.393 ct.1 1.1 oa 3KI1.

Co poHecyBaweTo Ha obOXaneHaTta npecyga NPBOCTENEHUOT CyA
ctopun n noBpedga Ha KpuBUYHMOT 3aKOHMK Kora npudaTtun geka co
HaBedeHWUTe OejCTBUja BO mM3pekaTa Ha OCyauUTENnHWOT Aen Ha npecygaTta BO
KOHKPETHMOT crnydvaj He ce paboTu 3a KpuBMYHO Aeno “Tellka kKpaxba“ Ha
ap3ok HaumH of 4n.236 cr.1 1.3 og 3KI, Tyky geka ce pabotu 3a obuyHa
kKpaxxba na obsuHeTtute . 1 C. rM ornacun 3a BMHOBHM 33 KPMBWYHO O€n0
“Kpaxba“ og 4n.235 ct1.1 og K3. [Nlo Haorake Ha OBOj Cyd BO KOHKPETHWUOT
cnyyaj ce pabotu 3a kpmBuYHO aeno “Telika kpaxba“, u3BpLIEHO Ha Ap30K
HayuH, Owuaejkn kpaxbaTa e u3BpLIeHa HEeoYeKyBaHO CO  M3paseHa
pelwmnTenHoct 1 6e3obpasHocT Ha 06BMHETUTE, BO MPUCYCTBO HAa MOBEKEe
rparaHu 3a BpemMe Ha KapHeBarickaTa Bevyep Ha KpUTUYHOTO MecTo. CornacHo
Ha4YMHOT Ha M3BPLUYBAH-ETO Ha [EeNoTo, HEeCNOpPHO Jeka Kaj obBuHeTuTe,
WMCKOPUCTYBAjKM 0 MOMEHTOT KOra nopaav KapHeBanoT no_ynuuute 6uno
ry)kBa, noctou uspaseHa 6e306pasHoCT, O6ecyYyCTBUTENTHOCT M [OPCKOCT,
0OBMHETUTE ja MCKOPUCTUNE OafdeHaTa cuTyauuja Ha ronema ry)kBa ga He
ounpat 3abene)aHu, Co ronema CMesiocT ro U3BpLUKIE KPUBUYHOTO AENO LUTO
MM Ce CcTaBa Ha ToBap, LUTO NpeTcTaByBa obenexje Ha eaHO KPUBUYHO AEN0
“Tewka kpaxba“, nsspLueHa Ha AP30K HAYUH.

X

-OcHoBaHN ce xanbeHuUTe HaBOAW Ha XanUTENoT MO OCHOBOT Ha
CTOpPEHM cyLuTecTBeHn noBpean Ha ogpeabute og 3Kl Bo cmucna Ha un. 381
ct.1 17.11 og 3KI ([peyncteH TeKkCT), npecygata He COAPXM [OBOSHO
MPUYMHM 3a pelmnTenHuM akTu, KoM CO CUIypHOCT ga ynaTyBaaT Ha
3aKITy4OKOT AeKka 0OBMHETUOT ' CTOPUI KPMBUYHUTE Aena 3a Kou
ce TepeTu 1 e ornaceH 3a BUHOBEH.

PewntenHnoT dakT ageka OOBMHETUOT M U3PEKoN HaBpeanIMBUTE
360poBM cnpema NpMBaTHUTE TY>KUTENU NOAPOOHO onuLLIaHU BO M3pekaTa Ha
npecygaTta, NpPBOCTENEHMOT Cyad €AWHCTBEHO M YTBPAMN O WUCKa3uTe Ha
NPUBATHUTE TYXKUTENWU Ha KOWU LLUTO UM MOKMNOHWN Bepba, a co HUTY edeH of
OpYyruTe n3BeaeHn Jokasn He ce AoKa)KyBaaT oBMe hakTu.
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3a 0BOj cyq ce goBeayBaaTt NoJ COMHEHHUE UcKasuTe Ha npusaTHUTE
Tyxutenn, 6uaejkm BO nogHeceHaTa npuBaTHa Tyxba ce HaBedyBa [eka
HaCTaHOT ce Cny4un Ha Bne3oT oA kade 6apoT, Ha HagBopellHaTa Bpara,
Kora 06BMHETMOT M CO paluMpeHun paue rm cpeyunn TyXXuTenuTte Aa BnesaT BO
06jeKkToT 1 UM M3pekon Haespeanuneu 360poBMN HaBedeHW BO TyxbaTta, a Ha
rMaBHUOT MpPEeTpec O4 UCKa3UTe Ha TYXUTeNuTe ce yTBpAyBa AeKa HacTaHoT
ce Cnyyun BO KaHuenapujata Ha o6BuHeTnoT M, kora OBBMHETMOT UM U
ynatun HaspeanueuTe 300poBKW, MpM LWITO cefgen Ha HeroBoto ©Owupo,na
OCTaHano HepasjacHeTO Kade TOYHO U BO KOE€ BpPEME Ce Chy4Yusl KPUBUYHO
NPaBHUOT HACTaH, NPBOCTENEHNOT CyA TOYHO TOA HE o YTBPAUII.

NcTo Taka, nckasuTe Ha TyXUTenuTe ce CcTaBaaT Mo4 COMHEHue u
nopagM TOa LWTO O4 CAMCUTE BO MpeaMeToT ce YTBpAyBa [feka Kora
obBuHeTUTe ce jasune npeg CBP Ctpymuua, usjasune geka o6BUHETUOT UM
ce 3akaHyBan u nopagu toa 06BMHETMOT M e npeaynpeneH o4 oBnacTteHuTe
cnyx6eHn nuua, a Kora ce aHanuaupaaT UCKa3uTe Ha TYXUTENUTE Kako U
HaBoAUTe oA npuBaTHaTa Tyxba, He ce noTBpayBa (PakToT Aeka OOBMHETUOT
UM ynaTyBan 3akaHyBadku 300pOBU Ha TyXXUTENUTE.

X

-Mo Haorawe Ha OBOj cya NPBOCTEMEHUOT Cyn CTOpWUN CyluTecTBeHa
noepena Ha ogpenodute og 3KI Bo cmmucna Ha un. 381 ct.1 1.11 og 3KI1,
n3pekata Ha npecygarta no o4HOC Ha KPMBMYHOTO Aerno ,Tewwka kpaxba“ oa
yn. 236 o K3, 3a koe ce TepeTu n e ornaceH 3a BMHOBEH 06BMeHTMOT b. U
on C, e HejacHa, Hepa3bupnuea, npoTmBpedHa Ha camata cebe cu n Ha
pewmnTenHuTe gakTn Kou ce yTBpayBaaT O COApPXWHATa Ha u3BegeHuTe
pokasn. Co nogHeceHuoT obsuHuUTeneH akt Ko.6p. 194/11 og 15.04.2011
rogMHa, no OAHOC Ha KPUBWYHOTO Aeno ,Tewka kpaxba“ ce Tepetar
ABajuata o6suHeT b U n C M, gBajuata oa C, og un. 236 c1.1 1.1 oa K3 B.B.
co un. 22 og K3. Ha rnasHuot npetpec oa 13.05.2011 rogmHa, 3aCTanHUKOT
Ha 06BMHEHMETO ro nosnekosl o0bBuHeHMeTo crnpema obeueHTnor C M no
OOHOC Ha KpMBMYHOTO deno Tewka Kpax0ba“ nopaau HedoKaXkaHOCT, a
ocTaHano obsBuHeHneTo npotmB b M 3a kpuBMYHOTO Aeno oa yn. 236 cr.1 1.1
oa KS.

Bo nspekata Ha npBocTeneHata npecyna, nog T.2 o uctaTta, € gageH
ONUC Ha KPMBUYHOTO Aeno ,Telka kpaxba“, 3a o6BuHeTnoT b U, HO NoToa BO
n3pekata CToM caMO eKa CO BakBuTe fAejcTBuja Ha o6BMHETMOT B, cTopun
KpUBMYHO aeno ,Tellka kpaxxba“ no un. 236 c1.1 og K3, a BO 3aKOHCKMOT onuc
Ha oBa KpuBM4YHO Aeno o yn. 236 ct.1 og K3 ce HaBegeHu 6 TOYKM o4 OBa
KPMBMYHO Oeno, kom mery cebe ce pasnvkyBaaT MO O4HOC HA HAYMHOT Ha
N3BPLUYBaHETO Ha KPUBMYHOTO Aeno. MIcTo Taka, n BO 06pasnoXeHMeTo Ha
npecygarta _nacoc 3-TM _Ha CTp.5 oA npecygarta, HaBedeHO € camMoO Jeka
ob6BuHeTMOT B cTopun KpuBuyHO Aeno oa un. 236 cr.1 oag K3, mako on
onuaHuTe aejctBuja Ha o6BuHETMOT B npu yTBpAyBakeTo Ha dakTuykaTa
cocTojba ce yTBpAyBa Aeka ce paboTu 3a KpMBUYHO Aeno o yn. 236 cr.1 1.1
oa KS.

lMokpaj Toa, NMPBOCTENEHUOT CyA CTOpWUST CyluTecTBeHa noBpeda Ha
ogpenbute on 3KIM Bo cmucna Ha un. 381 cr.1 1.11 og 3K, Gugejkun
npecygarta He COOpPXW AOBOSHO NPUYUHKU 3a PeLUMTENHU dhakTn No OQHOC Ha
o6BuHeTnoT C M, 3a KpmBMYHOTO Aeno ,PasbojHnwteo og un. 237 cr1.1 B.B.
co un. 22 og K3, 3a koe o6BMHeTMOT C e ornaceH 3a BUHOBEH W € OCYAeH Ha
Ka3Ha 3aTBOp BO Tpaewe o4 5 roguMHu nm 6 Meceuu, Kako COM3BpLUUTEN BO
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BpcKa co un. 22 o K3, Taka WTO 04 U3HECEHUTE NPUYMHM 33 pPeLnTeNHUTE
dakTM Cco CUrypHoCT He ce yTBpayBa Aeka o6sBuHeTnotr C ro crtopun osa
KPUBWYHO Aeno.

X

-iImeHo, o4 mn3BegeHUTe OoKa3n Ha rfnaBeH NpeTpec, NPBOCTENEHNOT
cyn npudpatmn 3a gokaxkaHo geka obsuHeTata P. rv ctopuna npegmeTHuTe
KPMBMYHW Oena 3a Kou ce 0O6BMHYBa Ha HayMH M BpeMe Kako LTO Toa €
OnuLIaHo BO M3pekaTa Ha npBocTeneHaTta npecyna. Merytoa, no Haorawe Ha
OBOj CyA, a Npu Toa UMajKU M BO NpeaBua U uctakHaTute xanbeHn HaBoam
o4 cTpaHa Ha obBuHeTaTa, yTBpaeHaTa dakTuyka cocTtojda of cTpaHa Ha
NPBOCTENEHMOT Cyd Ce [JoBeayBa MNO[ CEepUO3HO COMHEHWEe OGuaejku BO
KOHKPETHMOT CIyyaj NPBOCTENEHUOT CYy[ CBOETO YBEPYBah-€ 3a KpPMBMUYHATA
OArOBOPHOCT _Ha obBumHeTaTta P He ro 3acHoBan Ha [JOBOMHO jacHU W
NpPOBEPEHN O0Ka3n 1 hakTu, 04 KOU CO CUIYPHOCT K& MOXEe [da ce yTBpau
geka obBumHeTaTa v _cropuna npeaMeTHUTE KPUBUYHW dena 3a Kou ce
o6BUHYBA.

OBa o4 npuynHM WTO 0BBMHETaTa BO CBOja oabpaHa KaTeropuyHo rm
Hermpa KpuMBMYHWUTE fOena 3a Kou ce oOBMHyBa, HACNpOTW UCKa3UTe Ha
Tyxutenkata M n csegokoT M, co kKon nak uckasm ce noTepayBaaT HaBoauTe
BO NOAHeceHaTa npmBaTHa KpuBU4Ha Tyxba.

Mpu egHa BakBa cocTojb6a Ha KOHTPAOAUKTOPHM MCKa3n, NPBOCTENEHNOT
cyn 6un pormkeH gageHaTta ogbpaHa of cTpaHa Ha obBuHeTtata P ga ja
npoBepu Npeky nsBedyBake Ha Apyrv Aokasu, a notoa Aa u3Bene 3akry4vok
3a Hej3nHaTa KpuBWMYHA OAOrOBOPHOCT, Ouaejkm cormacHo un. 14 og 3K
,CYOOT € OOKEeH BUCTMHUTO M HarnomnHoO Aa rm yTBpau dpakTuTe WTo ce oA
Ba)XHOCT 3a [JOHEeCyBaH-€e Ha 3aKOHUTa offlyka U CO eJHaKBO BHMMaHWe ga rm
ucnuTyBa M yTBpAyBa Kako bakTuTe WTO ro toBapaT OBBMHETMOT, Taka U
OHMe LITO My oAaT BO npunor®.

X

-OcHoBaHN ce xanbeHuTe HaBoAM Ha OOBMHETMOT Oeka My e
noBpeaeHO NpaBoTo Ha oabpaHa, Guaejkm NpBOCTENEHMOT Cya 33 BpeMe Ha
OAPXYBaH-€TO Ha IMaBHUOT NpeTpec v nospeaun oapeaburte oa un.428 cr.4
og_3KI1, kora rnaBHMOT NpeTpec ro ogpxas BO HErOBO OTCYCTBO. VIMeHO, oA
yBUOOT BO CNUCUTE Ha NpeaMeToT ce rneaa Aeka rno nogHeceHaTta npusaTHa
Tyxkba oa cTpaHa Ha npumBaTHMOT Tyxuten J. B. npotuB o6BMHETMOT 3a
npeaMeTHOTO KpmBu4YHO geno “TenecHa noBpepa“ og yn.130 ct.1 o KS,
NPBOCTENEHMOT CyA 3akaxan rrnaeeH npetpec 3a geH 25.01.2010 roguHa
Kora, nokpaj gpyrute, 6un npucyteH n obsuHeTnoT . M., Kako 1 Herosmot
6panuten, agsokat M. M. og C. u Toraw NpBOCTENEHMOT CyA AOHEN peLleHne
CO KOe LWTO MpPeTpecoT ro oafiokun 3a HeodpedeHa data, a UCTO Taka
06GBMHETNOT OMMN NPUCYTEH U Ha 3akaXaHWOT npeTpec Ha aeH 29.12.2010
roamHa, Kora npeTpecoT NOBTOPHO e oasfiokeH n Toa 3a 15.02.2011 roanHa,
npu WTO NPBOCTENEHNOT CyA Ha 3anUCHUK YCHO ' M3BECTUI NPUCYTHUTE 3a
O4pPXXyBaH-€TO Ha TOj NpeTpec Ha Toj AeH, MefyToa Ha aeH 15.02.2011 rogmHa
06BUHETNOT HEe GMN NpUCyTEH Ha NpeTpecoT, na cyaoT ce obpaTtun o CBP-
L. 3apagn poBenyBake Ha OOBMHETMOT 3a [NAHWMOT nNpeTpec 3a AeH
21.04.2011 roguHa, Kora W T[O__ogp)an npeTpecotr BO OTCYCTBO Ha
06BuHeTMOT. MpuToa, cyaoT KoHcTaTupan geka o6suHeTnot M. (K.) M. og c.b.
He Gun NpUCyTeH Ha NPEeTPecoT, a Aeka of “oBnacteHuTe” nuua, cygoT 6un
N3BECTEH AEeKa Ha cBojaTa agpeca 06BMHETMOT He BGun NpoHajaeH U Aeka Ha
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Taa agpeca Hemano TakBO nuue, na nopagM Toa Ha npeasior Ha
NOSTHOMOLUHWUKOT Ha MPUBATHUOT TYXUTEN MNPeTpecoT ro ogpxarn BO HEroBo
oTcycTtBO. Bo meryBpeme, o cTpaHa Ha npuBaTHUOT Tyxuten J. B., npeky
HEeroBMOT NOJSIHOMOLUHWK, aasokaTt Y. [1., 4O npBOCTENEHNOT Cyf BO BPCKa CO
OBOj KpMBUYEeH npegmeT Gun gocTtaBeH NUCMEH MOAHECOK, CO KOj CydoT e
n3BecTeH aeka uMeTo Ha obsuHeTuoT e . K. M. og c.B., co nuuHa kapTa
6p.143 n co EMBI 0811972460018.

Co _T1Oa cydoT cTOopun CyLUTECTBEHA NoBpeda Ha ogpeabute Ha
KpmBMYHaTa nocrtanka og 4n.355 cr.1 1.3 1 c1.2, BO Bpcka co 4yn.428 cr.4 on
3K, 6ugejkn rnaBHMOT MpeTpec ro_oapXxas BO OTCYCTBO Ha OOBMHETUOT,
nako 3a Toa He Gune MCNOMHETU 3aKOHCKUTE YCroBu. MIMeHOo, CyaoT mMoxen
Aa ro oApXu rmaBHUOT NpeTpec crnopepn oBaa 3akoHcka ogpenda BO OTCYCTBO
Ha OOBMHETUOT, CaMO [JOKOMKY TOj ypedHo 6un noBWKaH 3a [MNaBHMOT
npeTpec, Kako M BO Cfyyaj NpuM NpPOMEHa Ha HeroBaTa agpeca wunu
npecTojyBanuITeTo, Nopagu LToO He € gocTaneH Ha cyaoT. Bo KOHKpeTHMOT
cnyyaj 3a rnaBHUOT npeTtpec oapxaH Ha 21.04.2011 roguHa, kora e U
AOHeceHa npBocTeneHaTta npecyna, 06BMHETNOT He Gun ypeoHO NOBWMKaH, a
HeMa KOHKpeTeH [JoKa3 3a Toa [eka TOoj ja NPOMeHWsT HeroBaTa agpeca wunu
npectojyBanuwTe. N BO camaTta xanba e HaBegeHo Aeka Toj e o4 cenoto b.
N Ha NpeTxogHuUTE NpeTpecu BO [ABa HaBpaTu TOj Ce jaByBasl Ha NOKaHUTE Ha
CyOoT 3a rMaBHUOT npeTpec.

On _gpyra ctpaHa, o4 CTpaHa Ha NPBOCTENEHUOT Ccyd He e yTBpAEH
WOEHTUTETOT, OAHOCHO TOYHOTO uMMe Ha obsuHeTMoTbuaejkn cnopen
nogHeceHaTa npuBatHa Tyx0a HeroBoto wume e . M., koe wWTO
NPBOCTENEHMOT Cya U ro npudaTtun 1 HaBeen BO NMpBOCTeneHaTa npecyaa,
Mako BO MOropeHaBedeHMOT MUCMEH MNOAHECOK MoAHEeCeH o4 MNpUBaTHUOT
TY>XUTen CTOW eKka HeroBoTo Ume e [. K. M. - 3a ga Bo xan6aTta e HaBefeHo
neka HeroBoto ume e I. M.

X

-Mo Haorawe Ha 0BOj Cyd, NPBOCTEMNEHUNOT CyA CO AOHECYBaHETO Ha
obGxaneHata npecyga CTOpWn CyliTecTBeHa noBpeda Ha ogpenbute Ha
noctankaTta Bo cmucna Ha yn. 381 ct.1 1.11 og 3KI1, koja noBpena ce coctou
BO TOa LUTO M3pekaTa Ha NpBOCTeneHaTa npecyaa e HejacHa, Hepa3bupnuvea,
nucrtata He Haora noTKpena BO cCoApXWHaTa Ha u3BeAeHUTe AOoKasw, Kako u
nopagu Toa LITO BO 0Opa3noXeHWeTo Ha npecygarta NpBOCTENEHMOT Cya He
Jan _[OBOJSIHO MPUYMHU 3a pelumtenHute daktu Kou O6m  ynaTtyBane Ha
3aKNy4yoK Jeka BO dejcTBujaTa Ha 0O6BMHETUTE HE Ce coapXXaHU eNneMeHTUTe
Ha NpeaMETHOTO KPMBUYHO AENO 3a KOe ce ToBapaTt, a HaBedeHUTe NpUYnHn
Ce HejaCHM M BO 3HauMTenHa mepa NpoTUBPEYHU Ha M3BEOEHUTE oKa3n BO
TEKOT Ha JioKa3HaTa nocrarnka.

OcHoBaHu ce xanbeHuTte HaBoan Ha OCHOBHMOT jaBeH OGBUMHUTEN MO
OQHOC Ha yTBpAeHaTa akTuyka cocTojba, O MPUYMHM LUITO [OOKOSKY
NPBOCTENEHMOT Cy4 BHUMATENHO M aHanuMaupan W LUeHen wu3BedeHute
J0Ka3n, a_npej ce U3BPLUEHOTO BELUTAYEHE CO HErOBUTE AONOMHYBaH-a, Kako
N OCTaHaTUTE NMUCMEHU U BepbanHu Jokasu, NpBOCTENEHUOT cya Tpebano aa
yTBPAW COCEM NMOMHAKBa hakTnyka cocTojba oa yTBpaeHarTa.

X

-MpBOCTENEHNOT Cyq CTOPUN CyLUTECTBEHA NoBpeaa Ha oapenbute oa
3KTI Bo cmucna Ha yun. 381 c1.1 1.11 og 3KI1, npecyaata He cogpxu JOBOSMHO
NpuUYMHM 3a pewnTenHn ¢aktu, No ogHOC Ha Aden 2 of npecypaTta -
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ocnobogutenHuoT gen 3a obsmneHtute B, T, K n N cnpema tyxuntenot C K, 3a
KpuBMYHO aeno ,TenecHa nospeaa“ og yn. 130 cT.1 og KS.

Co uctakHatuTe xanbeHn HaBoaWM Ha TyxuTenoT - owTteTteHmoT C K
npeky HEeroBMOT MOMIHOMOLIHMK, MO OCHOBOT Ha CTOPEHU CyLUTEeCTBEHU
nospeaun Ha ogpendute og 3KI1, norope HaBedeHUTe pewnTenHn gakTn ce
CTaBeHM no4 COMHEHMEe, a BpP3 OCHOBA Ha oOBME (akTn ce Temenu
ocnoboguTenHaTa npecyaa nog cr.2 og ucrata. CmeTtame geka npecypaTta
He COOpPXW MPUYMHU 3a pelumnTeniHM (pakTu KoM Aa ynaTtyBaaT Ha 3aKry4oK
aeka o6suHeTnoT B, K, T u Il He ro cTtopune KpuBMYHOTO OENO 3a Koe ce
TepeTar.

X

=0cHoBaHu ce xanbeHnTe HaBoaM Ha obOBMHETaTa Aeka dakTudkaTta
cocTojba MorpeLwHo 1 HeuernocHo e yTBpaeHa, buaejkn NnpBOCTENEHMOT cyA
He M n3Ben cute NOTPebHM A0Ka3n U He M YyTBPANUN CUTE PELLUMTENHN aKTu.
MmeHo, cnopea NOAHECEHMOT U Ha rMaBHUOT NPETPeC U3MEHET 0OBUHUTENEH
aKkT, npBOCTENEHMOT cyn npudatmn peka ob6suHetata JI. C. kako
paKkoBOAMTEN HA CMETKOBOACTBOTO Kaj AaHOoYHMOT 06Bp3HuK BIM“C. C.“ og C.
N Kako Cou3BpLUMTEN, 3aegHo co npBoobBuHeTMOT T. A., He ro ynnatuna
AaHOKOT Ha gopdadeHa BpeaHocT u Toa 3a 2005 roguHa 90.799 geHapw, 3a
2006 rognHa 53.285 peHapu v 3a npBute ocym mMmeceuun o 2007 rogvHa
189.541 geHap, nnu Bo BKyneH usHoc og 333.625 aeHapu.

Merytoa, obBuHeTaTa ce OpaHu, WTO ro WCTakHyBa U BO CBOjaTa
xanba, geka Taa He 6una oBnacTeHa Aa BpLUM yniata Ha JaHouuTe, TYKY 3a
Toa 61N 0AroBOPEH NPBOOOBUHETMOT KaKO ANPEKTOP U 3aKOHCKM 3acTanHuK
Ha OOBWHETOTO MpPaBHO MMLUE, KaKo AaHo4YeH 006Bp3HuMK. Cnopea HejsMHUOT
nckas, BO KpUTUYHMOT nepuog Taa buna BpaboTeHa coO OOroBop 3a Aeno u
paboTena Kkako pakOBOAMTEN Ha KHWrOBOACTBOTO, HO BO TOj MepuoA
noHekoraw paboTena M Kako “kako pedepeHT, Kako Kypup W Ha Apyru
paboTHM MecTa BO 3aBMCHOCT o4 notpebute”. MNputoa, nsjaByBa Aeka aen og
dakTypute 3a kom He Oun npecmetaH u nnateH [O0B, Ha Hea n Owune
AOoCTaBeHWn Oaypu nocre ABe roguHK, 3a KoM Taa Hemarna HUKakBu CO3HaHuja,
Mery Kou rm cnoMHyBa u dpaktypute cnpema JI “K“.

Npy NOBTOPHOTO Cyadewe NOoTpebHO € 04 CTpaHa Ha BELITOTO NiLe BP3
OCHOBAa Ha BEPOJOCTOjHN KHUIOBOACTBEHN AOKYMEHTU Kaj 0OBMHETOTO NPaBHO
nuue ga ce yTeBpaaT _oBue OUTHM akTu, OCHOBUTE 3a MpPECMeTyBawe U
nnakanwe Ha [1/1B koj He bun NnpecMeTaH 1 NiaTeH, NoToa Aanu dakTypuTte 3a
OBOj HennaTeH gaHok 6une goctaByBaHM Ha ob6BMHETATa M Janu Taa umana
yBU BO HMB KAKO OAroBOPHA 32 KHUIOBOACTBOTO.

Cute oBue akTm n OKOMHOCTM ce of OuTHO BnMjaHWe w 3a
npasBusiHata npuMMeHa Ha MaTepujanHUOT 3aKOH, OOHOCHO 3aKoHOT 3a
AAHOKOT Ha fgofajeHa BpegHocT, buaejkm cnopea o6BmHeHMeTo obBuHeTaTa
ce obBMHYBa Oeka 3aeHO CO MPBOOOBUHETUOT HE rO ynnaTtuna OBOj OAHOK,
na npv NOBTOPHOTO cyaewe NoTpebHO e NpBOCTENEHMOT CyA Aa YyTBpAWN Aanu
Taa Kako pakoBoguTeNn Ha CMEeTKOBOACTBOTO CaMO MM W3roTByBana u
nogHecyBana [JaHOYHMTE npujaBu, unm nak Ouna oBnacteHa u ga ro
ynnatyBa [AaHOKOT, WNM NaK 3a nnakaketo 6wun  oBnacteH camo
NpBOOOBMHETUNOT, 3a WTO € NOoTPebHO Aa ce U3BpLUM YBWUA BO BHATPELUHNOT
OMNWIT akT npu 06BMHETOTO NPaBHO NMLE, CO KOj Ce perynupaHu paboTHuTe
3agjayn, npaeaTa, 06BpCcKMTE M OBNacTyBawarta LWTO M Mmana obBmHeTaTa
Kako paKkoBOAMTEN Ha CMETKOBOACTBOTO M JanuM CO TOj akT Taa Ouna
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ogpedeHa Kako OOroBOPHO Ivue KOoe ofroeapa 3a 3akoOHUTOCTa U
ncrpaBHOCTa Ha CMETKOBOACTBEHUTE AOKYMEHTU, Kako M Toa Janu mmana
oBnactyBake [a BpWW ynraTu Ha JonryBaHuTe padaHoun. Wcto Taka,
notpebHo e ga ce yTBpAM Aanu 3a LEeno BpeMe BO KPUTUYHMOT NepuoT Taa
6una BpaboTeHa n 6una pakoBoAMUTEN HA CMETKOBOACTBOTO.

X

-OcHoBaHN ce xanbeHuTe HaBoAuM Ha OOBMHETMOT 3a CTOpeHa
CylUTeCTBEHa noBpeda Ha oapeabute Ha KpyMBMYHATa nocTanka of 4n.355
ct.1 1.11 oa 3KI1, 6Guaejkn n3pekata Ha npBoOCTENeHarTa npecyna € HejacHa,
Hepas3bupnuea n NPoTMBpPEYHa BO NOrfed Ha OnuCOT Ha OejCTBMEeTO  Ha
N3BpLUYBak€ Ha KPMBUYHOTO AENO Of CTpaHa Ha obBuHeTMOT. MmeHo, BO
n3pekarta Ha npcygaTta e HaBegeHo geka obsuHeTnoT A. . Kako 04roBOpPHO
nnue-gupektop Ha JIM 3a komyHanHa gejHocT K. og H. C., “BoegHO kako
AaHo4YeH 06BP3HUK® M CKIy4nn npeameTHUTE JOroBopu 3a Kynonpogaxba Ha
AerIoBHM NPOCTOPUM MO oApedeHn KynonpodakHW BpedHOCTW, a Kaj HoTap
Gune 3aBepeHn OOroBOpPK MO MOHUCKM LEeHW, NoHaTaMy HaBedyBajku eka Ha
pasnukaTta BO LeHaTa no OBMe OOroBopu “OvMn OOorkeH ga nnatu“ gaHok of
195.486 geHapw.

Of BakBMOT ONUC HA AENOTO HE € jacHO KOj € AaHOYeH 0BBP3HMK-Aanu
T0a e obeumHeTnoT AnekcaHap mnu JM“K.” kako npaBHo nuue. Cnopea 4n.20
cT.1 oa 3akoHOT 3a gaHouuTe Ha MMOT, KOj 6Mn BO BaXXHOCT BO BPEMETO Ha
N3BPLUYBaHETO Ha KPMBMYHOTO [eno 3a Koe ce O0OBMHyBa OOBMHETUOT,
00OBp3HMK HA OAHOKOT Ha NPOMET Ha HEeOBWXHOCTWU € MpaBHO Min husnyko
nunue Koe e npoagaBay Ha HeABWXHOCTA. Bo KOHKpETHMOT crny4yaj npogasay Ha
npegmMeTHUTe LenoBHU npoctopun He e obBuHeTnoT A. Tyky JIMT“K.“, koja
crnopef oBaa 3aKkoHcka oapeaba e u gaHo4vyeH 06BP3HUK, a He OGBUHETUOT KOj
Kako 04roBOPHO nnue, OOAHOCHO 3acCTanHMK BO MMe Ha NpPaBHOTO fnue camo
r noTnuwian 4oroBopuTe.

Op gpyra cTpaHa, He e fJajeH LeNnoceH OonMc Ha [ejCTBUETO Ha
M3BpLUYBak€ Ha KPUBUYHOTO AES0, OOAHOCHO CaMMOT HaYUH Ha M3BPLIYBAH-E
Ha OBa Oeno, HUTY Nak e HasHa4YeHo aeka ce paboTu 3a HennaTeH AaHOK BO
noronemMa BpeaHocT cnopen 4n.297 cr.1 og K3

Bo n3pekata Ha npBocTeneHaTta npecyfa_He € HaBeeHO Ha KOj HauuH
00OBMHETMOT 0 WM3BPLUMI _KPUBUYHOTO A€o, AanM CO OaBake Ha NaXHU
nogaToum unuM Co HernpujaByBawe Ha pearnHWoT LaHOK crnopen CKnyyYyeHuTe
porosopu. Mcto Taka, BO uspekata He ce HaBedeHW U 03HaYeHU OOroBopuTe
3a_kynonpoaaxba 3aBepeHu kaj HoTap, Mo 6poj U OaTyMm Ha CKNy4YyBaH-ETO,
TYKy CamMO Ce HaBeOeHW [OoroBopuTe 3a WHBEeCTUUMOHa usrpagba u
3[pyXyBake Ha cpefcTtsa ckiyveHu Bo TekoT Ha 2000 roguHa, gogeka He ce
HaBedeHW [OroBopuTe 3a Kynonpogaxba Ha HeaBWXKEH MMOT M HUBHaTa
3aBepka Kaj HoTap, nog 6poj n gatym, TyKy camo € HaBefeHo Aeka Toa 6uno
“Bo TekoT Ha 2001-2002 rognHa“.

NcTo Taka, HUTY BO M3pekaTa, HUTY BO 06pas3noXeHNeTo e HaBedeHa
pasnukata Ha OaHOKOT Ha MPOMET Ha HeABWKHOCTM NOMEry LieHUTe crnopen
OOroBOpuUTE 3a_ WHBECTMLUMOHA u3rpagba u 30pyXyBake Ha cpeacrtBa U
CKIYYEeHUTE [0roBOpW 3a _kynonpoaakba Ha HeaBwKeH MMOT, na npwu
NMOBTOPHOTO cyAere NoTpebHO € Aa ce yTBpAM M HaBee pasnukaTta Ha OBOj
AaHOK NnoefMHEeYHOo 3a Cekoja o4 OenoBHUTE NPOCTOPUM U 3a CeKoj o4 ABaTta
CKIMyYeHW [OroBOpW, Kako M BKyMHaTa pasnuka Ha HennateH, OAHOCHO
HenpwjaBeH AaHoK, NoeMHEYHO 3a CEKOj OroBop.
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X

--N nokpaj BakBute nckasun Ha ceegoumte J1. K n T.Ll. kom Bo cywtnHa
OO COOpXuHaTa Ha HUBHUTE WUCKa3W MNpousfieryBa [eka Ha HEeKOj HayuH ja
noTBpayBaat oabpaHata Ha ob6BuHeTMOT C. I"., O4HOCHO CO HUBHUTE UCKa3U
ce obe3benyBaat annbu 3a 0BOj 06BUHET, NPBOCTENEHUOT CyJ HE CaMO LITO
He [an oueHa 3a BepoAOCTOjHOCTA Ha coApXuHaTa Ha WUCKasuTe Ha
ceegoumte J1. K. n T. Ll., TyKy BOOMWTO HE M HWU CNOMHYBa, HWUTY Nak
HaBegyBa BO obxaneHata npecyga. Co BakBOTO nocTanyBawe
NPBOCTENEHMOT Cy4 NOBEKe O OYuUrfneHO € [AeKa ja CTopun cywTecTBeHara
nospeaa og 4n.381 cr.1 1.11 oa 3KIM(npeuncrteH TekcT), bBuaejkn npecyaarta
HemMa NPUYMHK 3a peunTenHnTe aktun

He paBaneTo oueHa 3a BepOAOCTOJHOCTa Ha NPOTUBPEYHUTE [LOKa3MW,
OLHOCHO [oKas3uTe KoM opaT BO Mpuror Ha o6BUHETUTE, NpeTcTaByBa
noBpeaa Ha crnomeHataTa ogpenbda og 3KI1. Micto Taka no Haorawe Ha OBOj
Cyd CO BakBOTO MocTanyBake € MNOBPeAeHO M NpaBoOTO Ha oabpaHa Ha
o6suHeTnot C. ', HO n Ha obsuHeTute C. K. n 3. M., bugejkn ncrute-cute
Tpojua nokpaj OpYyroto ce OGBWHETW Aeka 3aefHO Ce 34pyXune 3apagu
BpLUEH-€ Ha Kpaxbwu n geka Bpwene kpaxobu n Ha geH 01.01.2009 roguHa
okony 20,00 yacoTt BO KykaTa Ha owTeTeHuoT . . Bo c.C.. lpBocTeneHnoT
cyn 6un gorkeH kora rn cocnywan cesegouute J1. u T. BO 06pasnoxeHneTo
Ha npecygaTta [a HaBede MPUYUHM Janyv Ha ucKasuTe Ha OBMe cBefouu
noknoHyea Bepba mnun He n 30wTo Toa 6u ro crtopun. bes HaBeayBawe Ha
BaKBUW NpUYMHK obxaneHaTta npecyaa He Moxe aa buae nenutaHa

WcTo Taka ocHOBaHO ce HaBefyBa BO anbute Ha 06BMHETUTE geka BO
npecyfata He ce HaBedeHW [OoKa3uTe LITO M M3BeNn NpBOCTENEHUOT cya.
CyOooT e fofmkeH Aa rv HaBede AoKasuTe BO npecydarta WTo M u3Bes Ha
[NaBHMOT MpeTpec, NoToa AOS/MKEH € jaCHO M oapedeHO Aa fdaje oueHa 3a
CeKOj Ooka3s noeguMHeYyHO M Ha cuTe 3aefHo, Ja HaBede MNpUYMHU Ha Kou
AOKa3n NokonHyBa Bepba M 30WTO, a Ha KoM He U 30WwTo. Bo KOHKpeTHMoT
cnyyaj NpBOCTENEHNOT CyA Aar OueHa 1 aHanu3a caMo Ha JoKa3uTe Kou ogat
BO Mpwror Ha 06BMHEHMETO, a AOAEKa MM 3aHeMapun AokasuTe Kou ogaT BO
npunor Ha oabpaHaTa Ha 06BMHETUTE.

X

-Co poHeceHaTta npecyda NPBOCTENEHUOT Cyd CTOPWUIS CyluTecTBeHa
nospena og 3Kl Bo cmucna Ha 4n.355 c1.1 1.11, Koja noBpega ce coCcTon BO
TOa WTO M3peKkaTa Ha npecygaTta e HejacHa M Hepasdbupnuea, uctata He
Haora noTkpena BO CoApXuHaTa Ha ussegeHuTe gokasn. OgHocHO npecynaTa
He COOpPXM apryMeHTUpaHu u obpasnoXeHn NPUYMHM No OQHOC Ha oaslykaTa
Ha NPBOCTENEHMOT Cyh, CO KOoja ce oA3eMeHW MapuyvHUTE W3HOCU oA
12.500,00 geHapu, kako n 1.050 eBpa oa 06BMHETUOT BP3 OCHOBA Ha 4n.215
cT.7 oa K3 no ogHoC Ha uctakHatute xanbeHn HaBoan. Bo o6pasnoxeHneTo
Ha npecygaTa He ce JaZleHWN NPUYUHK Nopaan KO NPBOCTENEHUOT cyd cMeTa
Jeka HaBefeHWUTe MapuyHUM M3HOCKU, KOW Ce OoA3eMeHu o corpyrata Ha
06BUHETMOT CO NOTBPAA 33 MNPMBPEMEHO OA3EMEHU NpeaMeTn Npu N3BPLLIEH
npeTpec BO AOMOT Ha O6GBMHETMOT, NOTEKHYBAAT O KPUBWYHOTO AENI0 LITO
06BUHETMOT ro ctopun. Bo Taa Hacoka NpBOCTENEHWUOT CyAd He u3BeayBarn
AOKasn, HUTM Ha Taa OKOMHOCT rO pacnpawan o6BMHETUOT, HeroBaTa
conpyra, HATU nak ceegokoT 1. 3. co Koro ce cpeTHan o6BMHETMOT BegHaLl
oTkako noberHan npu obuaoT aa Guae npuBeaeH o4 oBnacTeHuTe cryxbeHu
nMua no m3BpleHata npogaxba Ha XepouMHOT WM Kora My Ce MChnaTeHu
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80.000,00 geHapw.

[NpBOCTENEHMOT Ccya NorpewHo ro npumenumn un.215 cr.7 on K3,
oungejkm WUCTMOT ce oaHecyBa Ha oA3eMawe Ha MOABWXHU U HEeOBWKHU
npeaMeTn  ynoTpebeHn 3a npaBew-e, MPEHEeCcyBak€ W pacTypawe Ha
HaPKOTUYHWU OPOrK, NCUXOTPOMNHM CYNCTaHLMN U NpeKypcopu. Bo KOHKpeTHaTa
cutyaumja ce paboTtu 3a MMOTHaA KOpUCT npubaBeHa CO KPUBMYHO AEeno Kora
Tpeba ga ce npumeHat oapenbute oa yun.97, un.97-a n y4n.98 og K3 3a
KOH(buckaumja Ha UMOT M UMOTHA KOPUCT, NpUTOA MMAjKKU BO NpeaBua aeka BO
m3pekara Ha npecygaTta NpBOCTENEHUOT Cyd TOYHO M HaBeN NapuyHuUTE
M3HOCK Ha OBaa MMOTHA KOPUCT Koja ja npubaBun 06BUHETUOT.

X

- OBGBMHETMOT € ornaceH 3a BMHOBEH 3a KpUBWYHO Aeno “Yoéucteo“ oa
4yn.123 c1.1 B.B. co 4n.19 of K3, 3a koe e ocyeH Ha ka3Ha 3aTBOP BO Tpaekwe
og 3 (Tpu) rognHn mn 6 (wect) meceun. [IpBOCTENEHWOT Cyn CcTOPUN
CyliTeCcTBeHa noBpefa Ha noctankata og 4n.355 cr.1 1.11 og 3KI1, 6uaejkn
BO npecygarta HemMa MpUYMHU 3a pPeLunTeSNTHMOT (PaKT KakBO BNujaHMe Mmano
npucycTtBoTo Ha ankoxon oa 1.03 npomunu Bo kpBTa U 1,60 npomunn BO
ypuHaTta Ha obBuHeTnoT C. Bp3 HeroBarta Ncuxmyka cocTtojba BO BpeMETO Ha
npe3emMaH-eT0 Ha AejcTBujaTta npemMa oTeTeHnTe 1.€. gann 6un npecMeTnmse
unn_He. [pBocTeneHnoT cyn Tpebano ga oapean HeyponcuxmjaTpucKu
npereg Hag WCTUOT, a MO [AAEHOTO MUCIeHwe Of JlekapoT [AOKOSKy e
notpebHo ga ogpeaon u HeyporncuxmjaTpUcKo nocMaTtpare, NMOroToBO LUTO
cuTe CBedouMn nojacHyBaaT Aeka He caMO KPUTUYHWOT OEeH, HO U BO Opyru
AEHOBM OOBMHETMOT cTanHO Oun nog AejcTBO Ha ankoxon W mman
HenpuUMepHO oHecyBaHe.

X

-OcHoBaHM ce »xanbeHuTe HaBOAW Ha Xanutenot Aeka
NPBOCTENEHMOT CyA4 CTOPWI CylTECTBEHM MoBpean Ha oppeabute oA
KpvBMYHaTa nocranka og 4n. 355 cr.1 1.11 og 3KI 6ugejkn BO npecyaata
Ce HaBeOeHW HejacHU M BO 3HauMTenHa Mepa NPOTUBPEYHU MPUYUHKU 3a
pewutenHute aktn, a onpegeneHn npuuMHM Ha npecygaTa He
npousneryeaart of cogpXuHaTa Ha ncnpasute. OcHoBaH e xanbeHnoT HaBoA
OEeKa BewTavyeHheTo o4 BEWTOTO fMUEe € HELEeNoCHO M hakTU4KK
NpeTcTaByBa NpepackakyBake W OLEeHKa Ha HaBoauTe of 3anUCHUUUTE Ha
YnpaBarta 3a jaBHu npuxoaun. lako Toa ro koHcTatupa v NpBOCTENEHUOT Cya,
BO 0OpasnoXXeHNeTo Ha npecygaTta cenak oBa BeluTayewe ro npudaka kako
AOKa3 3a NoTBpAa Ha PakToT [eKka He MOXe CO CUIYpHOCT Aa ce yTBpaar
HUTU TOYHUTE NPUXOAW, pacxogu U OCHOBUTE 3a ucnnata 3a 06BMHETOTO
npaBHO nuLe.

[Mpn NOBTOPHOTO CyAeH-€ NPBOCTENEHWNOT CyA Oa Hapeau BeluTayere
o4 TUM of BewTn nuua og bupoTo 3a cyacku BewTadvewa Ckonje Co jacHu
HaCOKWN Aa Ce M3BPLUN BellTayeH-e Ha ceTa pacnonoXnmBa KHUrOBOACTBEHA
AOKyMeHTauunja BO 06BMHETOTO MpaBHO nvue n Bo KowapkapckuoT cojy3 Ha
MakefoHuWja CO jacHM HacoKku Toa BewTadewe aa He buae cnopenbeHo co
HaBoAWTE BO 3anUCHMLMTE Ha YnpaBaTa 3a jaBHM Npuxogau TyKy ga owuae
nocebHO BellTayewe Koe CO KoMnapaTuBHO Gapare Ha nogaToun wn Kaj
dupmnute - cnoHsopu u Bo KowapkapckuoT cojy3 Ha MakenoHuja Ke ja
yTBpAyBa M aHanuMsupa pacnonoxnmBaTa KHUrOBOACTBEHA LOKYMeHauuja u
BpP3 OCHOBa Ha TMe nogaToun Aa ce U3jacHU 3a HeNpecMeTaHUoT MU HennaTeH
AaHOK, AaHOK oA AobuBka M nepcoHaneH gaHok 3a 2006 u 2007 roguHa 3a
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npasHoTo nnue Kowapkapcku kny6 ,,Ctpymuua 2005,, Ctpymumua.
X

-OcHoBaHM ce xanbeHute HaBoau Ha obBuHeTMoT H. M. pgeka
NPBOCTENEHMOT CyA NPU pellaBakeTO Ha OBOj KPUBWMYEH NpeaMeT CTOopwu
CylTecTBeHa noBpeda Ha ogpenbata og yn. 381 c1.2 B.B. €O un. 54 c1.1 o4
3KIT1, a koja noBpeaa ce CocTou BO CeAHOTO:

O yBugoT BO cnvcuTe MO NpeaMeToT Ce KOHcTaTupa deka 3a
rMaBHMOT MNpeTpec 3akaxkaH u ogpxaH Ha geH 07.09.2010 rogmHa, nokpa;j
apyrute ctpaHku ©6un npucyteH n npumBaTHUOT Tyxuten [O.M. n Ha TOj
3aNUCHKK CTpPaHKUTE, Na BO Taa cMucna u npueaTHWOT Tyxuten [. M. 6un
onomMeHaT M 3a nocrneavuuTe o4 Hepoarawe U My OGMNO COOMWTEHO Aeka
WOHWOT rnaBeH npeTpec ke ce oapxu Ha geH 14.10.2010 roguHa Bo 11,00
yacoT. Of yBuaoT BO 3anMCHUKOT Ha rnaeseH npetpec og 14.10.2010 roguHa
ce yTBpayBa geka npuBatHuot TyxuTten O. M. n obsuHeTata Jb. M. He
Jouine Ha Toj rMaBeH NpeTpec, HO M MNOKpaj Toa NPBOCTNEHNOT CyA ro oapXar
rMaBHMOT MNpeTpec M Mo OAHOC Ha npuBaTtHata Tyxba nogHeceHa oA
npuBatHWoT Tyxuten L. M. npotns o6BmnHeTnMoT H.M. 3a KpUBMYHOTO A€o
“TenecHa noBpega“ og un. 130 cT.1 o K3, nako cornacHo yn. 54 ct.1 og 3KIr1
NPBOCTENEHMOT cya Oun JomKeH KpuBMYHaTaA Ty>kb6a Ha NPMBATHUOT TYXKUTEN
O.M. ga ja _cmeTta geka MpuBATHUOT TYXUTEN Ce OTKaXan o[ ucrara U
cornmacHo yn. 367 1.3 oa 3KI(npeuyncTteH TekcT) Tpebano ga [oHece
ogbuBartenHa npecyga 3a KpuBMYHOTO aenio “TenecHa noepega“ og yn. 130
ct.1 og K3 no tyx6ara Ha npuBatHMOT Tyxutn 1. M npotmB o6BmHeTMOT H.
M. 3atoa WTO 04 3anoyvyHyBaweTO, Na [0 3aBpLUYBaHETO Ha [MaBHUOT
npeTpec _NpuBATHMUOT TYXXUTEN ce OTKa)kan oa o6BMHEHWETO, OAHOCHO O
Tyxb6aTa. buaejkm npBOCTENEHMOT CyA He ro cTopun Toa WTo Tpebano aa ro
CTOpW, OOHOCHO Oa BO Hanpeg HaBeOeHVMOT Oen AoHece oabuBaTtenHa
npecyaa, OBOj Cyd YBaXKyBajku ja xanbarta Ha o6BmHeTnoT H. M. ja npenHaun
npBocTeneHarta npecyga u cornacHo 4n.367 1.3 og 3KI(npeyncTteH TekcT) ro
onbu obBnHeHneTo npotue 06BuHeTMOT H.M.3a kpuBu4HOTO Aeno “TenecHa
nospeaa“ og yn. 130 cT.1 oa K3 kako WTO € Beke norope HaBedeHo, nopagu
OTKaXXyBatb€ Ha NPMBATHUOT TyXuTen of Tyxbata of 3anoyHyBaweTO, Na Ao
3aBpLUYBaH-ETO Ha MMaBHUOT NpeTpec.

Hepas3bupnuneocta Ha m3pekaTa Ha HanagHataTa npecyga no OOHOC
Ha o6BuHeTuTe Jb. 1 [1. M. ce cocTon BO Toa LWITO MNPBOCTENEHUOT CyA Npu
N3peKyBakeTO Ha  anTepHaTMBHaTa Mepka - YycrnoBHaTa ocyda Ha
obBuHeTuTe Jb. 1 [1. He ja yTBpAMN BpedHOCTa Ha AHeBHaTa rnoba, a camo
HaBen geka: “Ha o6suHeTuTe [1. 1 Jb.um ce yTBpAyBaaT napuyHun KasHu oA no
50 gHeBHM rmobu Bo npotmeBpeaHocT og no 30.850,00 oeHapu KOW KasHu
HemMa ga ce m3BpLaT AOKOMKY OGBUMHETUTE BO BPEMEHCKM nepuog of eaHa
rogvHa no NpaBOCUITHOCTA Ha npecygarta He cTopaTt HOBO KPUMBUYHO Aeno

X

-Bo TekoT Ha nocTtankaTa npea NPBOCTENEHUOT Cyf Ce CTOPEHU NoBeKe
CYLUTECTBEHM NOBPEAN Ha KpMBMYHATa MOCTanka, nopaam KoM HeMOXe Aa ce
ncnuTa 3akoHMTOCTa Ha obxaneHaTta npecyga. Bo mnspekaTta og npecyaarta
o6BMHETUOT € ornaceH 3a BWHOBEH, Ouaejku yMWCReHO ja 3arposun
CUrypHOCTa Ha HEroBuTe pPoAUTENW, CEPUO3HO 3akaHYBajkM ce aeka Ke
HanagHe BP3 HMBHWUOT XXMBOT unu Teno. Bo o6pasnoxeHneTo oa npecygara
KakO NpuMYMHa 3a JOHEecyBaw-€ Ha BakBaTa OAsflyka CyAOoT HaBedyBa Adeka
00BMHETMOT OEeNOoTOo ro M3BpLUMN BO NujaHa coctojba. OBa nogpasdupa geka
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0OBMHETMOT _MpU__M3BPLUYBaHETO HAa _Aenoto  6un  BO HenpecmeTtnvea
coctojba. OBa npecyaarta ja NnpaBu HejacHa, a yTBpAEHUTE peLumMTenHn akTu
He npowusneryBaat O4 w3BedeHUTe [oka3n. He e HaBegeH HUTY eaeH
peneBaHTEH [OKa3, o4 Koj 6u Moxeno ga ce yTBpAW HenpecMeTnMBocTa Ha
0OBMHETMOT Nped M 3a BpeMe Ha BPLUEHETO Ha KPMBUYHOTO geno. 3a
coctojbaTa Ha NPecMeTnIMBOCT, OAHOCHO HENpecMeTnMBOCT, CYAOT He
pacnonara co noTpebHo 3Haewe. [lpBOCTENEHMOT Ccyn 3a fa ja yTBpau
npecmeTniMBOCTa Ha 0OBMHETOTO Nuue Tpebano Aa aHraxupa BeLWTO nuue
HeyponcuxujaTap, Koj ke gage CBOj Haod U MUCHEHE.

CTopeHa e cyluTecTBeHa NoBpeda Ha KpuBMYHAaTa MnocTtanka 1M _npu
onpeaenyBakeTo Npema 06BHETUOT Mepka 3a 6e36eaHoCcT - 3a40/mKUTENHO
fieKyBak€e Ha arkoxonuyap v HapkomaH o 4n.65 oa K3. 3a onpegenyBane
Ha oBaa Mepka cornacHo 4n.65 og K3 notpebHoO e cTopuTenoT Ha
KPUBUYHOTO [O€eno, OAHOCHO OOBMHETWOT, OenoTo Aa ro CTopun nopagu
3aBUCHOCT Of MnocTojaHa ynoTpeba Ha ankoxXonHu nujanoum M Kora nocTou
ONacHOCT MOpaau 3aBMCHOCTA W NoHaTtamy Aa BpLKW KpuBWMYHM gena. Bo
n3pekata of npecygata oGBMHETUOT € OrflaceH 3a BWHOBEH 3a CTOPEHO
YMUCINEHO KpMBMYHO pAeno of 4n.144 cr.2 og K3. Toa ynaTtyBa [feka
NPBOCTENEHMOT Cyn YTBPAMN AeKa KPUBUYHOTO [eno OOBMHETUOT He ro
M3BPLUMI MOpaguM 3aBUCHOCT Of MNocTojaHa ynotpeba Ha ankoXOnHu
nujanoun, nopagM LWTO M Cce JoBedyBa Mo CEPUO3HO COMHEBaH€e
OCHOBaHOCTa Ha u3pevyeHaTta Mepka 3a 6e3begHocT. 3a npumeHaTa Ha
MepkaTta 3a 6e3b6egHOCT - 3a40MKUTENHO NEeKyBawe Ha ankoxonuyap u
HapkomaH of 4n.65 og K3, cymot oanydyBa ogkako ke npubaBu Haog wm
MUCNEHE O BellTaK, KOj ke fgage Hao4 M MUCNewe 3a cocTojbata Ha
06BMHETUNOT, ONAcHOCTa Of CTOpyBake Ha HOBO KPMBUYHO A€o nopagu
3aBUCHOCT, noTpebaTa 3a u3peKkyBawe Ha OBaa Mepka, Kako U MOXHOCTa 3a
neKyBaheTO Ha 06BMHETMOT.

X

-OcHoBaHn ce »xanbeHuTe HaBoAM Ha OOBUHETMOT neka
NPBOCTENEHMOT Cyf, CTOPUN CYLUTECTBEHM NOBPeaUn Ha oapenbute og un. 355
ct.1 1.11 og 3Kl 6Gugejkn npBocTeneHata npecyga Hema NpUYMHKU 3a
pewntenHute daktm kora nog T.l o OMCNO3NTMBOT Ha  obxaneHaTa
npecyga ro ocnobogun C. C. og oGBMHEHMETO 3a CTOPYBake KPUBUYHO
peno “Camosnactve “ og un. 392 ct.1 og K3, nopagn Toa WWITO He ce
Aokaxkano geka o6BMHETUOT ro ctopun genoto. BakBoTo cBoe cTaHoBULLITE
NPBOCTENEHMOT Cyf ro 0bpasnoxysa Aeka OKoy oBa KPMBUYHO AENO HemMano
ApyrM [oKasu LWTO € BO CNPOTUBHOCT CO (hakTUTe HOTUPaHW BO CaMMUOT
3annCcCHWK o4 rnaBeH npeTpec.Ha 3anucHWKOT o[ rnaBeH npeTpec  on
16.12.2010 roamMHa npeky MOSIHOMOLLUHUKOT, TY>KUTENOT Nnpeasioxun noseke
JOKa3n KoM MPBOCTEMNEHUOT cyd BO LENOCT 1M oabun, a Yne mnssegyBawe
Ouno u Te kako NoTpebHOo 3a Ja ce YyTBpAU LienocHa dakaTmyka cocrtojba o
Koja 6u ce yTBpAMNO Janv BO AejcTBMETO Ha ob6BmHeTMOT C. ce coap)kaHu
eNneMeHTUTe Ha KpuBM4HOTO geno“‘Camosnactme’ no un. 392 cr.1 og K3.
Wmajkun ro Bo npeasuna BUAOT Ha KPUBUYHOTO AEr10 LWTO My Ce CTaBa Ha ToBap
Ha OOBMHETMOT, NPBOCTEMNEHMOT Cya Mopan Aa M u3Bede npeanoxeHuTe
AoKasn oA TYXUTenoT BO MpBOCTeneHaTa MnocTanka, 3a fa ce yTBpAu 4uue
6uno kombeTo OCTaBeHO Ha npeamMeTHaTa napuena, ga W3BpLWKM YBMA BO
CyOCKUTE Mnpecyan CO KoM e yTBpAyBaHa COMNCTBEHOCTa Ha npeaMeTHaTa
napuena, npegxogHvUTe cnydyBawa nomery TYXUTenoT n obBMHETUTE Kowm
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pesynTupane cO CyAcCKM MOCTanku 3a yTBpAyBake Ha €BEHTyanHUOT MOTUB
3a CTOpyBah-€ Ha enoTo.
X

-OcHoBaHu ce »xanbeHnTe HaBoaM Ha OOBMHETUTE Oa NPBOCTENEHUOT
Cyh CO AoHeceHaTa npecyna CTopun CyLUTECTBEHM NOBpeAN Ha oapeaduTe Ha
KpuBMYHaTa nocranka Bo cMmucrna Ha 4n.355 ct.1 1.11, Ha Koja noBpeda 0BO;j
Cyn BHMMaBa u no cnyx6eHa A0mMKHOCT Bp3 ocHoBa Ha 4n.367 og 3KI1, a koja
noBpega ce COCTOM BO Toa LWITO M3pekata Ha npecygata € HejacHa,
Hepa3bupnuea, uctata He Haora MOTKpena BO coapXuHaTa Ha uU3BeaeHuTe
AOKasM Kako M nopagu Toa WTO BO 0OOpas3noXeHMEeTO Ha npecygata
NPBOCTENEHMOT CyA He [an LOBOSHO MPUYMHKU 3a pelumnTenHute gaktyu Bp3
OCHOBA Ha KOW ro TeMenu CBOETO yBepyBah-e 3a KpMBMYHATA OL4rOBOPHOCT Ha
obBuHeTnoT I1. U.

OcHoBaHu ce xanbeHuTe HaBoAM Ha OOBMHETUTE Oa NPBOCTEMNEHUOT
Cyh CO AoHeceHaTa npecyna CTopun CyLUTECTBEHM NOBPeAUN Ha oapenduTe Ha
KpuBMYHaTa nocranka Bo cMmucrna Ha 4n.355 ct.1 1.11, Ha Koja noBpeaa 0BO;j
cyn BHMMaBa u no cnyxbeHa A0MKHOCT BP3 ocHOBa Ha 4n.367 og 3K, a koja
noBpega ce COCTOM BO Toa LWITO WM3pekaTa Ha npecygata € HejacHa,
Hepa3bupnuea, uctarta He Haora MOTKpena BO coapXuHaTta Ha uU3BeaeHUTe
AOKasM Kako M nopagu Toa WTO BO OOpas3noXeHMEeTO Ha npecygata
NPBOCTENEHMOT CyA He [an AOBOSHO MPUYMHU 3a pelunTenHute dakTtn Bp3
OCHOBA Ha KOW ro TeMenu CBOETO yBepyBah-e 3a KpUBMYHaTa O4rOBOPHOCT Ha
obsuHeTnoT I1. U.

Cnopepa 0BOj cyn NPBOCTENEHMNOT Cy4 BO OOHOC HA BTOPOOOBUHETUNOT
He noctanun cornacHo u4n.14 og 3KIl n co HeegHakBO BHUMAHWE U
nucnuTyBan n yTeBpAyBan Kako akTuTe LUTO ro ToBapaT BTOPOOOGBUHETWOT,
Taka u OHME LUITO My oaaT BO KOPUCT.

X

-imeHo, og n3BegeHMTe OOKa3M Ha rMaBeH NMpeTpec NPBOCTENEHUOT
cyn npudpatvn 3a yTBpAEHO Aeka BO KOHKPETHWOT Criyyaj BO AejcTBujaTa
npee3emMeHn oa cTpaHa Ha obBuHeTHoT M. K. He ce coap)XaHu enemMeHTuTe
Ha KpumBMYHOTO aeno “Camoenactue” oa 4n.392 cr.1 og K3 nopagu koe
HewTo 1 ro ocnoboaunn og o6smnHeHue cornacHo 41.368 1.1 og 3KI1.

He pgpxu o06pasnoxeHneTo Ha npBOCTENEHMOT CyA [Aeka BO
AejctBujata npeB3eMeHM OA CTpaHa Ha o06BMHETMOT OTCycTByBaaT
eneMeHTUTEe Ha KpmBMYHOTO aAeno “Camosnactve”, bugejkn o u3seneHute
AoKa3n Ha rnaBeH npeTtpec, a nocebHo M og ncka3oT Ha 06BUHETUOT AaaeH
BO HeroBa obpaHa, npousneryea aeka M Nnokpaj Toa WToO Ha 06BUHETUOT MYy
Oun_nos3HaT 3aKOHCKMOT MaT _3a OCTBapyBak€ Ha CBOETO MpaBO KOE LUTO
cMeTan geka My npunara, T.e.no CyAcKM naT, UCTUOT NocTanwuil Ha HaYMHOT
KOHKPETHO HaBedeH BO NoJHeceHaTa NpuBaTHa KpMBMYHA Ty»x0a 1 co Toa ce
obuaen camoBnacHoO Aa ro npubasu NpaBoOTO HA HAAOMECT Ha MOoJcKa WTeTa
3a Koja cMmeTan Jeka e npeamsBukaHa o[ kobunaTta Ha NPUBATHUOT TYXKUTEN.

X

-CornacHo gageHoTo obpasnoxeHue 3a goHeceHaTa ocnoboauTtenHa
npecyga, CcyooT nNpuMuin 3a YTBPAEHO [Aeka KkoMObu BO3MNoTo Ouaejkm
npeyeno, 6muno n3byTkaHO U NMpenapkupaHo Ha napuenaTta COMNCTBEHOCT Ha
TYXUTENOT, of CTpaHa Ha cBeaokoT Jb.M., a He oa cTpaHa Ha 06BMHETMOT.
OTTyka cyaoT cmeTa geka 0b6BMHETMOT HE € CTOpPUTEN Ha KPMBUYHOTO AENO
camoBnacTue 6muaejknm HUTY TOj roO M3BPLUUIT NpenapkuparweTo Ha BO3USOTO,
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HUTY nNaKk  OuNoO WCMOMHETO 3aKOHCKOTO OMTMe Ha KPUMBMYHOTO Aeno
camoBnacTue of npuyMHa WTO Kaj 06BUHETUOT HEMA yMMKCNa 3a CTOpyBahe
Ha aenoTo. Bo Taa cmucna cygoT gan u AononHUTENHO obpasnoxeHue geka
BO KOHKPETHMOT Crny4aj cTaHyBa 300p 3a rparacko npaBeH OeNMKT OAHOCHO
HapyLlyBaw€e Ha BrageHune, HO HE U UCMOJSIHyBake Ha 3aKOHCKOTO GMTME Ha
KPUMBUYHOTO [eno camoBfactve o npuyMHa WTo CydoT cmeTa fJa
0OBMHETMOT BOOMLUTO HEMAn Hamepa camoBnacHo ga npubdasu nNpaBo Koe He
My npunara.

Baka HaBegeHuTe npuunHM 3a gOoHecyBake Ha nobuBaHaTa npecyaa,
Nno MUCNeHe Ha OBOj CyA Ce BO 3HayuTerHa mepa nNpoTUBPEYHU CO dpakTuTe
HOTMPaHW Ha 3anUCHUKOT oA rnaseH npetpec of 16.12.2010 roguHa, a of
Kage e BUAOHO JeKa, TYKUTENOT Npeanioxun n3seayBake Ha NoBeke O0Ka3u
KOM MpPBOCTENEHUOT Cyd BO LIENIOCT M oabwun, a yYue usBedyBawe Ouno
HY>KHO 33 [Ja ce YTBpAM LefiocHa hakTuyka coctojba o[ koja NpBOCTENEHUOT
Ccyd, CO CUIYPHOCT 61 MOXen Aa 3akfyyum ganv Bo AejCTBMETO Ha 0OBUHETMOT
C. ce coapXxaHu eneMeHTUTe Ha KpMBUYHOTO aeno“‘CamosnacTtume’ no yun. 392
ct.1 on K3. Ha notpebata og u3BegyBakbe Ha NpensioXeHuTe [oKasw,
yKaxan u OBOj Ccyd CO OoHecyBakwe Ha pewweHueTto Kxk.6p 70/11 oa npeH
14.02.2011rog. a NnpBOCTENEHUOT CyA, W MOKpaj AadeHUTe yKaxyBawa , He
nocrtanun no UcTuTe.

Mpn npumeHata Ha MaTepujanHOTO NpaBO Ada BOAM CMeTKa 3a
cogpXxuHaTa Ha KpuBWYHO NpaBHaTa ogpeaba oa yun 392 c1.1 oa K3, kako un
Aa ja nma Bo npensug ogpendarta og un. 184 o 3akOHOT 3a CONCTBEHOCT U
Apyru CTBapHM Npasa, Npu WTO Ke MMa BO nNpeaBu Oeka CO peLlueHMeTO Co
Koe ce yTBpAyBa HapylwlyBakwe Ha BnageHueto [1.6p.357/09 og 23.03.2010,
noTBpAeHO co pelwleHneto MHk.6p.1420/07 op 27.10.2010rog. 6un yTBpAEHO
HapyLlyBawe Ha BrageHueTo n npetxogHo 3a aeH 24.08.2009roauHa (npefq
NpeaMeTHNOT KPUBMYHO-NPaBEH HACTaH)Kako U Aeka COo UCTOTO peLueHne 6un
3a[0/MKEeH Torawl TY)XeHUOT a cera 0OBMHET, BO MOHUHA Aa Ce BO3OpXKyBa Of
HapyLlyBarwe Ha BnageHue.

X

-OcHoBaH e anbeHNoT OCHOB 3a CTOpeHa CyLUTEeCTBEHa MoBpeaa Ha
KpuBunyHata noctanka og 4n.355 cr.1 1.11 og 3KI1. Bo obpasnoxeHneto Ha
npecygarta He ce AafeHn OOBOSHO apryMeHTMpaHuM u obpasnoXeHn npuymnHn
3a pewuntenHuTe daktu BO OOHOC Ha MNOCTOEHETO Ha KpuMBMYHATa
OArOBOPHOCT Ha OOBMHETUOT MO OAHOC HAa UCTAKHATUTE XanbGeHu HaBoaMW.
HaogoT n mucneweTo of NCMXmjaTPUCKOTO BellTaderwe He e JOBOJSTHO jaCHO
N e npoTMBpeyYHO Bo camMoTO MuUCNEeH-€ € KOHCTaTUpaHO Kaj 0OBMHETUOT
cepvmosHa _noBpeda Ha MO30KOT, MPOCneaeHO CO CYyLIeHe Ha MO30KOT BO
yenHarta pervja, WTo npeams3BuUKano NcUxXmYkn NpPoMeHn Kaj 0OBUHETUOT, KOj
He 6un cnocobeH 3a 34paBo M NIOTMYHO pacyayBawe, He 6bun cnocobeH aa ro
oggenn 6UTHOTO 0O HEOMUTHOTO, CYLUTUHCKOTO O CNOpPEedHOTO, 3a Ja Ha
KOHKPETHOTO Mpallake o[ CyAoT € OaAEHO MUcNen-e aeka 0b6BMHETUOT ro
cTopun 4enoTo BO cocTojba Ha ObutHO HamaneHa npecmetnuBocTt. OBoj cya
cMeTa Jeka e noTpebHO HEeyponcuxmjaTpucko BellTavyewe o4 TUM Ha BEeLUTU
nuua, KOW Ke gafgaT  oaroBop Ha  Taka  CEepUO3HOTO Mpallaw-e Aanwu
00BMHETMOT BO BpEME Ha M3BpLIYBak€ Ha KPMBWUYHOTO AEen0 3Haen LUTo
npaBM M MOXeN Aa ro cBaTu 3HAaYeHeTO Ha AefioTO LUTO ro npesen v ganuv
MOXen pfa ynpaByBa CO CBOWTe MocCTanky, WUMajkm BO npeaBwus Oeka
0GBMHETNOT € BeKe OCydeH 3a MCTO KPUBMYHO [eno, kage MOTMBOT 3a
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CTOpyBah€e € 3a0BOJlyBake€ Ha MOMOBMOT HAroH, AeKka € YTBPAEHO Kaj Hero
3aBMCHOCT 0 arikoxos 1 geka 00BMHETUOT HECMOPHO MMa cepro3Ha noespeaa
Ha MO3OKOT.

Mopagn ceTo rope W3HeCeHO yTBpAeHaTa dakTuyka cocTtojda e
HeuernocHa W OBOj Cyd HE MOXe Ja ja UcnuTa CO CUIFYpHOCT M npaBuiHaTa
npumeHa Ha K3, nopagu wWTo crnefyBalle Aa ce yBaxu xanbaTa, npecyaarta
Aa ce YKUHe 1 BpaTh NpeamMeToT Ha NPBOCTENEHNOT CyA4 Ha NOBTOPHO CyAeHe
n ognyyvyBame.

X

-Anenaunonnotr cyg Bo LTun noctanyBajkm no noBoa xanbute
nsjaBeHn o 06BNHETUTE NPEKY HUBHUTE BpaHuTenu, u xanbaTta nsjaBseHa og
3acTanHMKoT Ha OBBMHEHMETO M MO cnyxbeHa OOSMKHOCT, YTBPAW Aeka Co
AOHECYBak-€TO Ha NpBOCTEMNEeHaTa npecyda MNpPBOCTENEHMOT Cya CTOPWUI
CylITeCTBEHa nospega Ha ogpendbute Ha KpvMBMYHATa NocTanka BO cMuUcna
Ha un. 381 cT.1 1.9 og 3KT1, koja noBpena e o4 anconyTeH KapakTep U Ha Koja
nospea OBOj Cyd BHUMaBa M Mo cnyxbeHa AomkHCOT cornacHo yn. 393 of
3KI1, a Koja noBpeda ce coCToM BO TOA LUTO NPBOCTENEHNOT CYA 0 NPOMEHUI
daKTUYKMOT ONMC Ha AejcTBMjaTa LITO MM Ce cTaBaT Ha ToBap Ha 0OBMHETUTE
BO Morneg Ha HaYMHOT Ha HMBHOTO WM3BPLUYBaH-€ KAKO W ja MPOMEHWIT
npaBHaTa OLEHKa Ha [JenoTo, noBpedyBajkM ro npu _Ttoa 06jeKTMBHMOT
WOEHTUTET NOMeEry npecygara U 00BUHEHUETO.

CornacHo un. 364 ct.1 og 3KI1 ,[Mpecynata moxe Oa ce oAgHecysa
CaMO Ha INMLETO Koe € ONTYXXEHO M caMO Ha [AenoTo WTO € npeameT Ha
0OBMHEHMETO, COApPXaHO BO MOAHECEHHWOT, OAHOCHO Ha rnaBeH npeTpec
N3MEHETNOT UMK NPOLLUMPEHNOT OBBUHUTENEH aKT.”

X

-OcHoBaHn ce xanbeHunte HaBogu Ha obBuHeTor WM C pa
NPBOCTENEHMOT CyA NpyU OOHECYBawETO Ha oanykata 3a MMOTHO MpPaBHOTO
Gapare MO OCHOB Ha MaTepujanHa LwTeTa, cogpXxaHa Bo cTaB 2, Touka 1 o
nspekata Ha nobuBaHaTa [OMNOMHUTENHa npecyda, CTOpPUN CylTecTBeHa
noepena Ha oapeabuTte Ha kpuBMYHATa noctanka og uyn. 381 cr.1 1. 11 og
3KI. CropeHaTa cywTecTBeHa noBpega ce COCTOM BO Toa  LITO
OOMONHUTENHaTa npecyda,  BO AEeNOoT Ha odnykara 3a  BucMHAaTa Ha
JocyaeHata  MaTtepuvjanHa _ WTeTa,  NpOTMBPEYM CO  coapXWMHaTa _ Ha
M3BedEeHMTEe [J0oKa3nW, BO MpecydaTa, CO  CUIYPHOCT He e  YyTBpAEeH
pPELUMTENHMOT (PaKT KOMNMKaB € M3HOCOT Ha peaniHo NpudynHeTara MatepujanHa
LUTeTA Ha NOJHOCUTENUTE HAa MMOTHOTO Oapawe, a 3a yTBpAyBake Ha TOj
dakT He ce u3BedeHU AOBOJTHO JOKa3W.

X

-ImeHo, og mM3BegeHUTe OOKasu Ha rnaBeH MpPeTpec NPBOCTENEHUOT
cyn npudbatn 3a gokaxkaHo geka o6BMHETMOT B U, KpUTUYHMOT OEH, MECTO U
Bpeme, Co Hamepa Aa ja ogbpaHu cBojaTa Konellka - owTeTeHata B 1 ga ro
npeknHe puU3NYKMOT Hanag NpPoTMB Hea oA CcTpaHa Ha o6BuHeTMOT K, co man
KYJHCKM HOX 3aMaBHar 1 TenecHo ro nospeaun owrteteHnoT K.

Mo Haorawe Ha OBOj cyn, Baka yTBpAeHaTa hakTuyka cocTojba opf
CTpaHa Ha npBOCTEMNEHWOT Cyd, a MNpuM Toa MMajkM M BO nNpeasug u
nuctakHaTute >xanbeHn HaBogwu, ce [JoBedyBa Mo CEPUO3HO COMHEHWME,
Omnaejkm BO KOHKPETHMOT CIlydaj Mako NpPBOCTENEHMOT cyd npudaTtun geka
HamepaTta Ha obBuHeTMoT M Guna ga ja ogbpaHu cBojaTa KoNelika, a He
du13nYKM OJa ro HanagHe W TenecHo noBpeau owrteTeHmoT K, cenak
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NpPBOCTENEHMOT cya o6BMHETUOT W ro ornacun 3a BMHOBEH 33 CTOPEHO
KpuBMYHO neno ,TenecHa nospeaa“ npema npuBaTHUOT Tyxuten K, 6e3
npuToa Aa yTepayBa hakTu ganv BO [AejcTBuUjaTa NpeB3eMeHW o4 CTpaHa Ha
ob6BuHeTMOT M ce coapkaHu eneMeHTU Ha NnocTanyBawe BO HY)KHa oabpaHa,
KO€ HeLITO NpeTCcTaByBa OCHOB 3a UCKITy4YyBake Ha NPOTMBMNPABHOCTA.

MMeHO, BO KOHKPETHWOT cry4aj NPBOCTENEHWOT Cyd BOOMWTO He
YyTBPAWN [anu npe3eMeHuTe AejcTBuja oA cTpaHa Ha obBumHeTMoT W Kom
NPBOCTENEHMOT CyA M npudatun Kako [okKaxaHw, OGune BO BPEMEHCKM
KOHTMHYUTET CO AejcTBMjaTa npe3emMeHun o4 cTpaHa Ha obsuHeTnoT K npema
owTeTeHaTta B, pann uctnte 6mne HeonxogHo NOTPebHM 3a oabMBame Ha
HanagoT, Aanu uctute bune orpaHMYeHn Ha oabuBare Ha HanagoT, OAHOCHO
Aanu npesemeHnTe aejctenja bune cpasmepHM Co HanagoT, NoceBbHO nmajKu
BO npeaBua geka OCBEeH of MCKas3oT Ha owTeTeHnoT K BO HWUTY edeH oA
n3BedeHnTe AoKasu Ha rnaBeH NpeTpec, He npousnerysa geka o6BuHeTNOT U
3amMaBHan v TenecHo ro nospeaus owTeTeHMoT K CO KyjHCKN HOX.

X

-OcHoBaHN ce pgBeTe Xanbu no OOHOC Ha OCHOBOT CyLUTECTBEHa
nospega Ha 3KI1. lNpBocTeneHMOT cya Npu pellaBakeTo Ha OBOj KPUBUYEH
npegmMeT CTOpun cyluTecTBeHa noepeda Ha ogpepbarta og un.381 cr.1 1.11
og 3KI (npeuncteH TekcT), Buaejkn um3pekaTa Ha HanagHaTaTa npecyga e
Hepasbupnuea. Hepa3bupnmeBocta Ha HanagHaTaTa npecyga ce COCToM BO
CNneaHoTo:

MeryToa, BOOLITO BO M3peKkaTa NpaBOCTENEHNOT_Cya He HaBedyBa CO
KonkaBa 6p3vHa Ha OBWKehe 0OBMHETMOT o ynpaByBan _BO3WUNOTO
KPUTUYHMOT AEH, BO KPUTUYHOTO BPEME U HA KPUTUYHOTO MECTO, HUTY MNakK
HaBedyBa koja Op3vHa Ha OBWXEHE Ha BO3WUNOTO BO KOHKPETHMOT Cny4aj
obuna 6e3begHocHa, OOHOCHO HE HaBedyBa CO Koja Op3vHa Ha ABWXEH-€ Ha
BO3MNOTO, 06BMHETMOT HEe Ou npeamn3Bukan coobpakajHa He3roga, 0JHOCHO
Ou ja n3berHan coobpakajHaTta He3roaa.

YwrTe noeeke e Hepasbupnuea nspekaTa Ha NpBOCTENeHaTa npecyaa u
nopaam Toa WTO Ha 06BMHETMOT Nokpaj 6rnaHkeTHaTa Hopma og 4n.37 cT1.1 o4
36CIT My ce ctaBa Ha ToBap geka BO KOHKPETHMOT Criy4yaj ja nospeaus u
onaHketHata Hopma o 4n.92 oa 3BCI mMnuM NOTOYHO peyvYeHo deka
00BMHETMOT BO KOHKPETHMOT CIyvaj Kako YY4EeCHUK BO COODOpaKkajoT Ha jaBHUTE
naTuITa He ApXXen JOBOMNHAa o4daneyvyeHoCcT o4 APYrMTe Bo3una, na Kako
pe3ynTaT 1 Ha Toa AoLWno Ao coobpakajHa He3roaa.

ro 3abenexan Ha KpaTKko pacTojaHMe HEenocpeaHo npen Aa ce Cnyuyu
coobpakajHata Hesroga, a 3a ga Moxe Ha O0OBMHETMOT Aa My ce CTaBu Ha
TOBap Aeka noctanyBan cnpoTMBHO M Ha 4n.92 og 3BCI notpebHO e Ha
jaceH n HegBOCMUCIIEH HA4YMH UCTUOT Aa M rnefa, OAHOCHO fa ro rneja
BO3WOTO Npea HEro n BO TOj Cny4vaj MOXe Aa cTaHe 300p Aanun OpXu Uin He
APXW OO0BOSMIHA OA4daneyYeHOoCT o Toa BO3WMO LUTO Ce ABMXW npen Hero.
MpBoOCTEeneHaTa Npecyna Kako Takea € HenogobHa 3a UCNUTyBakE.

NPBOCTENEHWOT Cy/ He YTBPAMM JeKa olTeTeHVoT [. n cera nokojHata
JlunjaHa BO KOHKPETHWOT Cry4aj_He Hocene 3alUTUTHWU Kauurn, nako nocrojat
JoKa3u 3a Toa

HaBuctmHa op coobpakajHoto BewTadewe o bBCB  Ckonje
npousneryesa Aeka MOTOPUMKIOT BO HOKHW YCIOBWM CO MOCTOJHUOT
KaTagnontep Moxen ga 6uae 3abnexaH Ha pacTtojaHve og 60-70 meTpw,
ogHocHo og 100 meTpn, mefytoa ce nocTaByBa Mpalwawe, danu  BO
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KOHKPETHMOT cny4aj KaTtagumonTepcKoTO CTakno Ha 3agHWOT Aen Ha MOTopoT
6GuUI0 BUOHO 3a YY4ecHULUMUTE BO cooBpaKkajoT Kov ce ABwXene 3ad Hero, na BO
Taa cMucna ganv 6uno BUaHO U 3a 06sBuHeTuoT ., noHaTamy He e YTBPAEHO
Janu _nocroena_MOXHOCT KaTaauvoNTepCKOTO CTakMo Ha 3adHWoT Aden Ha
MOTOPUMKMIOT Aa 6uno 3akpueHo o4 Hekoj Aen on obnekata Ha cera
MoKojHaTa UM NOTOYHO KaXKaHo NMPBOCTENeHWoT cyn TpeGa Aa yTBpau Kaksa
ropHa obGrneka Hocena cera MokojHaTa W Oanu eBeHTyanHO CO TakBaTa
obneka, KaTaguMoTepPCKOTO CTaKMo Ha MOTOPLUMKNOT 6u Moxeno ga 6buae
HanpaBeHO HEeBWOHO-MOKPUEHO, a Co Toa M Aa buae HesabenexutenHo 3a
y4YecHULUMTE BO coobpaKkajoT Kou ce ABWXene 3af Hero.

0BOj Cyd Haora 3a NOTpebHO Aa ykaxe Aeka OpaunHaTa Ha OBUXKEHETO
Ha BO3WMOTO W HecrnedeweTo Ha cocTojoata Ha KOMOBO30T Of CTpaHa Ha
0BGBMHETMOT HEe MOXaT [a MpeTcraByBaaT OTEXHYyBadku OKOMHOCTU 3a
0OBMHETVOT Npu_M300POT Ha BUAOOT M OOMEpyBaleTO Ha BUCMHATa Ha
kasHata. OBa o4 MPUYMHKU LUTO OBWE eneMeHTu-noronemarta 6p3vHa Ha
ABWXEH-ETO Ha BO3WUMNOTO, OAHOCHO HenpunarogeHaTa 6p3vHa Ha [ABUXeHse
Ha BO3MIIOTO CMpeMa KOHKPETHWUTE CBOjCTBa Ha NMaToT U HecneaeHeTo Ha
cocToj6ata Ha KONoOBO30OT Of CTpaHa Ha OOBUHETMOT Ce eneMeHTU Ha
KPUBMYHOTO [1eM0 3a Koe 0OBMHETMOT € OrnaceH 3a BUHOBEH.

LTnn, 21.11.2011 rog. Mpunpemun, Cyauja,
Kupo Bojaiimckm
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